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HE great Oracle of the Law, Sir Edward 
Coke, has obſerved, that there is no Learn 
ng ſo excellent for all Sorts and Degrees of Peo- 
$11 as the Knowledge of the Common Law of 
land; and tho' in the Study of. it, at the Be- 
ginning it ſeems difficult, yet when a Perſon dives 
to the Depth of thereof, it is greatly: delightful, 
and he which.reachee deepeſt ees che admirable 
Secrets of our Law. 


The ſamous Chancellor Forteſcue, in his learned 
Treatiſe De Laudibus Legum Anglie, likewiſe ob- 
ſerves that the Latin Words Fas and Lex intend 
the Law under the Conſideration of a Scrence ; 

wherefore he ſays, after yow have made ſome 
Progreſs in common Grammar, it will be neceſ- 
— and ſufficient to uſe the ſame Method and 
Proportion in the Study of the Law: And as 
 Etymalogy, Orthography, Pro «dia. and Syntax are 
the Springs and Fountains of Grammatical Learns 


ing; ſo the Principles, Cauſes and Elements, * 
thy. Foundation of En! in L . 


On conſidering what has. been: ſo wiſely ob- 
ſerved by two ſuch moſt learned, excellent Þ 
worthy. Perſons, I have very great Encourage- 
ment; to which I may add,. that as among the.- 
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© liberal Scienes, the Art of Grammar has always 
the Precedency, it being Janua omnium Artium, 
the Portal by which we enter into the Knowledge 
of all Arts, and whereby we communicate our- 
ſelves and Studies to others; It is from all theſe 
Conſiderations, that I have at length, tho' late, 
now attempted a Grammar of the Law, contained 
in the ſeveral diſtindt Heads or Chapters, of 

Definitions, Grounds and Principles, Maaims and 

General Rules, Moot Points, or Caſes, Words of 
Art and Terms, and Fiftions, &c. | 


Dnder this Divifion of Titles, is here com- 
pris cores! eee whole Law, ina 
ief Epitomf; and the deff Method of Inſtruction: 
And T think there is no room to queſtion that in 
eat Schools, and particularly at Colleges in the 
nverities, before the diligent Scholars leave 
thoſe Academies, ſome choſen Laſſons or Sentences 
got by Heart from this Law Grammar, and daily 
repeated with their other Learning, would be a 
ſingular Benefit and Advantage to them; not 
only in their future Coverſation with others, but 
alſo in preſerving their own Hates and Fortunes, 
and Lives and Liberties, and be Age m7 Hy n 
i anger, eſpecially the greateſt, that o | 
2. 5 1 | | 


To that good End and Purpoſe, I have been 
- Fuller in treating of all the Crown-Laws, relating 
to Offences, than on any other Laws or Statutes, 
deing very ſenſible they moſt concern Mankind in 
general, and preſerve and eftabliſh the Peace of 
the Kingdom, without which Provifions, there 
are many Perſons in the World, who, like fierce 
and ſavage Wolves, would prey upon and devour 
one another. py 


But 
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But in this extenſive Law Branch, and indeed 
every wheie elſe, my Diſcourſe I have generally 
confined to ſhort Periods having divided all long 
Sentences, the more effectually to ng Things 
on the Memory, and there to retain them; and 
likewiſe to make the Matter of the greateſt Im- 
portance, appear the moſt Conſpicuous and Remark- 
able, by ſeparating it from the reſt; which new. 
Method of Handing our Laws, I think is in fome 
Sort Academical. > "3 


Further, I have here inſerted a great Number 
of the choiceſt Latin Maxims of the Law, beyond 
what otherwiſe I ſhould have done, but with a 
Deſign to. pleaſe, as well as inſtru all Youth at 
our Univerſities, or Inns of Court, and young 
Gentlemen in their private Education ; allo ſome- 
times I have made ſmall Philoſophical! and other 
Digreſkons, for their better Improvement and 


Entertainment. 
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AW is general, is defined to be a certain Rule for 
the well ordering of Civil Society; or it is MF 


direQing to the Knowledge of Juſtice. 


1 1 in Bang 9 wi, 
Brac on. 


A Wa. 


„ e 2 
rule of action; and is applied indiſcriminately to all kind 


action, whether animate or inanimace, rational or irra- 
tional: Thus we ſay, the law of motion, of gravitation, 
of opticks or mechanicks, as well as the Law of Nature 
and of Nations, and it is a rule of action which is pre- 
ſcribed by ſome ſuperior, 5 
en Moth. On, 38. 


The Subjetts of it I divide into fix Parts. by ET 5 


£ 
I. Definitions. 
Il Grounds and Prineiples, V. Words of Art and Teras 
= Maxzims and General VI. Fietions, E 


| IV. Meor Points or Caſts, | 


Rules, Se. 
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2 1 DEFINITIONS: 

r ＋. 2 — Nun 
ND Laus are held to dh ee Hoe pr 6 
bitrazy.. 


1. The Natural Laws en as in themſelves are juſt _ 
and good, and biading ia all places, for they are every 
where the ſame, being from. God kimſelf. 

2. The Arbitrary Laws are Inſtitutions made by Men, 
ſounded on convenience, and which depends on the au- 
thority of the legillatite power that made them: They 
are deſigned for-maintaining public order. 

But all laws, according to Furteſcue, derive their force 
4 lege Watute, from the Law of Nature; and * finite 


Law "of Nature is is. the Jaw. acer uſed in edery Fare. 
Forteſcue. ECD Wh i $913 0) 5 $4444 


| eee eds. three-ſorts.. 


ehe Coumon Law, which taken for the law of 
England ſimply, without ary other law whatſoever, be- 
fore” any ſtutute was ena ed to alter che Tate: I is 
grounded on the general cuſtoms'of rhe realm. 


This law (ſays Lor rd, Hgte) is n GE to. che 
frame of our conſtiretion.” 


* Tuthat which nairtains and vrovidds for the Caſey of 


the King's perſon, his = ihe and Gyaity, hows 9 his ? not 


rights and pterogatives. We e | | 


And this law is alſo os Which dibtkres and aſs the 


rigzbts and liberties, and property of the faber. Hale's 


%” 


> Com. Law. 


2. The Srarurz Law, or ftatures made by the King 
od bath Houſes of Parliament, which are uſually for 


Providing againſt new. miſchieſs and evils * ariſe by GW: 
corruption of the times. | 


. 
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3. Fedrsse ln Currows indivers parts of the king 
4 uſed by che people, and ſound to be beneficial, and 
- which being continued time out of mind without interrup- 
tion, have obtained the force of a law, to bind the places, 
2 and things concerned therein. Cole Lit. 


dad fre Tege ſervater. | 


bas « our Lakes have a larger and particular ante, 
into theſe following, vis. 

1. The Ee Law,  congeriing the King ad Hs 1 of 

ive.” 

2. The Late and cnflom of robe to determine 
| matters there dune. 1 5 
Aud by Holt, Chief Jriltice, this law enen 
termined in the King's Munch, a V Jets ones 
thereon. Raymind. 
3. The . Lew, e — 
3 i 

4 The eve Low, enaQtell in Parliament,” en 
5. Reaſonable Cuſtoms, eſtabliſhed by a Ins hen 
£ A mae 

tune. ” 
c Yar ber bf Geh the Marital Loew A 
J ciſed on perfans in time of peace, when rhe King's Court, 
are apen for juſtice ; except it be by authority of Farlia- 
ment, as is of late times tr nagar Frcs * 
matiny aud deſertion is the army. 

4 5 Ecthfrafticdl or Cann Laws. 

8. The Civit Law uſed in certain cafes, _ 

AER NOT tele rwo leſt laws here . 
D 

2 The Forefl Lew, for preſerving the King's cums.” 
10. The Lawof * nn | people 
_ ſea, 


= * * 
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11. The 
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11. Tbe Law-Merchant, proper to Merchants, and 


Ae e ee ee n 
laws of the realm, c. 


ps 4 As to the Civil and Canon Law. 


1. The Ci Low i is that law which every particular 


Nation or S has pe- eſtabliſhed for 
ilelf, 


Tus Civile.eft quod 3 Populis bi conflituit. | 


In a ſtricter ſenſe ir denotes that law which the old 
Romans made uſe of, and was compiled from the laws of 
Nature and Nations; alſo the Twelve Tables were the 
ſoundation of it, which are bighly eſteemed for their great 
equity. | 1 

This law is Aion h. 5 * 8 Unie £95" of 
Qxford and Cambridge, ſor training up. ſtudents, Te. 
In matters of foreign treaties, marine affairs, ordering 
martial cauſes, * of enligns and arins, Pa, of 
honour, tc. 

2. Ihe. Cann. Law guss the law of. the eburch, 
and conſiſts of certaia rules taken out of the Scripture, 
the writings. of the Fathers, the enero pl 
councils, and decrees of popes in farmer ages... | 
© .:T he general Canon Law is no farther © frown. nth. 
kingdom, than it has been received here, and i is conliſtent. 
with either of our common of ſtature Jaw... 
Though we have particular Canons made in-the Convos 
cation, and having the King's royal aſſent, for the govern- 
ment of the church, religion, an the clergy, Cc. 


Which are warranted by act of Parliament, and ended. | 
the laws of this * c. Can. Fr. 1. 


* 
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I. Of Grounds and Principles. 


D Grounds re meant the Foundations, and by Prin- 
ciples the efficient Cauſes of Things z and Elements 
are the Matter and Form thereof. 


The ſeveral grounds of the law of . in ancient 
authors, are {nid to be theſe; 


if, The Law of Reaſon, which i is, erde in this 
realm, as in all others; and reaſon is the gift of God to 
mal, or power of the ſoul that diſcerns between good and 


evil, comparing the one with the other, and which ſhews 
virtues, loves good, and flies vices ; from whence it is 


termed the firſt rule, that all things muſt be ruled by. 


With reſpect to the natural duties of man, it is of the 
ſame import with the law of God: but conſidered as a 
foundation of the laws of England with reſpect to civil 
obligations, it is to be underſtood ſciemifically, for altho'. 
it is ſaid that reaſon is the body, life, and perſection of 
law, and that nifhil quod eft contra rationem eff IU citum; 
yet it is to be ur7rſtood of an artificial perſection of 
reaſon, gatten by long ftudy, and obſervation, and expe- 


xience, and not of every man's natural reaſon ; for memo 
naſcitur artifex. ; 


This legal reaſon, ſays Sir Edward Coke, hath been 


fined 'and refined by an infinite number of grave and 


learned men, and by long experience grown to ſuch per- 
ſeQion, that the old rule may be juſtly verified of it, 
Neminem oportet eſſe ſapientirum legibus : No man out of 
his own private reaſon ought to be wifer than the law | 
which is the perfeQion of reaſon. - 


Ihe law, therefore, preſumes that thoſe ee 


and rules which have been from time to time eſtabli hed 
Rs 7 
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by the courts of juſtice, were founded in the perfection of 
reaſon, unleſs indeed they manifeſtly appear to be abſurd 
and unjuſt : for. although the reaſon upon which they 
were made may not be obvious at firſt view, yet ſuch 
deference is paid to former times, as to ſuppoſe chat they | 
did not act without good conſideration. | 
2dly, The Law of God; and therefore it has been ſor- 
merly inquired in divers courts, if any perſons held opi- 
nions ſecretly or otherwiſe againſt the true catholic Faith; 
or if any general cuftom were contrary to the law of God, 
or any ſtature was made directly againſt it. 

' The Laws of God are the efficient cauſes of the Law of 
Nature ; the principles of which as already obſerved, God 
has ſufficiently notified to man ſo as to enable him by the 
light of natural reafon to deduce from them his ſereral 
duties. This law therefore which includes in it the pre · 

cepts both of natur. I and tevealed religion being known to 
all mankind, and flamped as it were upon our very hearts 
has the ſame force, and is equally binding in every part 
of the globe : for as all human inſtitutions are ſounded on 
the Laws of God, ſo no human laws ought to be ſuſtercd 
to contradi&t them. Burlamagui, "oh 
30%, The general cuſtomt, of old time uſed throughout 
all the land, which have been ever approved by the king 
and all his ſubjeQs, as being neither againſt the Law of 
God nor the Law of Reaſon; and which are properly 
called the Commen Law. © 
be eftabliſhment of law in England | is of v very high 
antiquity, but the government of the kingdom having ex- 
perienced many viciffirudes from either the congueſts or 
acceſſions of foreign nations, anterior © the coming in of 
William the Firſt, during which the original Britons were 
mingled and incorporated with Romans, Nds, Saxons, 75 
©" 2h, and Normans, it becomes impoſſible to have the 
firſt 


%. 


OF CROUNDS AND PRINCIPLES 7 
firſt introductions of thoſe general ' cuſtoms which now 


conſtitute, in a ſtri& ſenſe, the common law of the realm. 


It is indeed inſiſted, with great admiretion of the excel- 
lency of theſe cuſtoms, that during the time thoſe ſeveral 
nations prevailed, the ancient cuſtoms of the realm re- 
mained unaltered ; but the probability is, as Lord Bacon 
has expreſſed it, that our laws are as our language, com- 
pounded of Briti/h, Roman, Saxon, Daniſh, and Norman 
caftoms: and as our language is Wann ſo 
the laws are more compleat. | a 
Upon the acceſſion of Milliam the firſt, toe leis chad 
monly known by the name of Edward the Confeffor's Laws 
were the general and ſtanding laws of this kingdom, being 
compoſed of the Danifh, the Mercian, and the Weft 
Saxon cuſtoms which then prevailed. By this code of 
common law, and the ſeveral alterations which - have 
been ſince nde in it :—1. The proceedings and deter- 
minations in the King's ordinary courts of juſtice; are 
guided and directed —2. It ſettles, for the moſt part, the 
courſe in which land ſhall deſcend by inheritance.—3. It 
ordains the manner and form of acquiring and transfer- 
ring property.—4. It fixes the rules of expounding deeds, 


wills, and acts of parliament.—5. It aſſigns the reſpective 


remedies of civil injuries; and—6. The ſeveral ſpecies 
of temporal offences, with the manner and degree of 
puniſhent. It alſo includes an infinite number of winuter 
particulars, which diffuſe themſelves as extenſively us the. 
ordinary diſtribution of common juſtice requires. Thus, 
fear example—7. That there ſhall be four ſuperior courts. 
of _ record, viz. the Chancery, the King's Bench, the 
Common Pleas, and the Exchequer.—8. That the eldeſt 
ſon alone is heir to bis anceſtor.—9. That property max 
be acquired and transferred by writing —10. That a deed 


is of no validity unleſs ſealed and delivere,—11. That 


its C wills 
R — — — . 
7-2. 
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| wills ſhall be conſtrued more favourably and deeds more 
1 ſtrictly.— 12. That money lent upon bond is recoverable 
1 by action of debt.—1 3. That breaking the public peace is 
an offence, and puniſhable by fine and impriſonment. All 
theſe are doQrines that are not ſer down in any written 
ſtatute or ordinance, that is upon the general cuſtom, or 
the common law of the realm for their ſupport. 
Aub, The Law Maxime, coaſiſting of divers oriediples 
that have always been taken for law in this realm ; and 
what is a maxim or general cuſtom, and what is nat, ſhall 
be determined by the judges, but when once eſtabliſhed 
to be a rule of the common law, their authority is ſo 
ſtrong that it will not ſuffer contradiction: for contra ne- 
gantem principia non eft diſputandum. Co. Lit. 10. 343. (a); 
„ eee e e e e 
themſelves. «+ 
Se, The particular Cufloms uſed in ſeveral counties, 
| towns; cities, and lordſhips of the realm; and theſe, 
becauſe they are not contrary to the Law of Reaſon, nor 
the Law of God, though againſt the general cnſtoms or 
-mazxims of our law, yet they ſtand in efte for law. + 
Grhly, The Statutes enacted by our Lord the King, ard 
by the lords ſpiritual and temporal, and the commons in 
divers parliaments, in ſuch caſes where the Law of Rea- 
ſon, the Law of God, cuſtoms, maxims and other rules 
of law; have not been ſufficient as evil men, 1 
reward the good. 
There are no other grounds of the laws of 1 0 
though according to Lord Coke, the'Common Law is the 
common birth-right that the ſubject hath for the ſaſe - 
guard and defence of his liberties and properties, via. 
not only of his goods, lands and revenues, but alſo of his 
i * wad n C. Lit. pe! 
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OF CROUNDS AND PRINCIPLES 9 
On the foundation of our laws, -and from natural princi- 
ples of juſtice, every perſon is intitied to his Life, Liberty 
and Property, who bas done no act to forfeit either. 
A,perſon's life may be unlawfully raken away divers 
ways, as in caſes of murder, manſlaughter,  potſoning, 
Er. | | $- 
A man's liberty may be affected in ſeveral manners, as 

by falſe arreft, and wrong impriſonment, We. 

And a perſon's property may be treſpaſſed upon and Toft, 
by taking away his goods, committing ſelony, I 
or burglary. 

The life of the King, as he is head of the common- 
wealth, is moſt precious in the eye of our law, where- 
fore attempts againſt him are deemed treaſon; and the 
Crimes touching life, are the following. 


1. Txeason, which in general ſigniſies RUA bs 
divided into High Treaſon, and Petty Trams The firſt of 


which is defined to be an offence commited againſt = 
ſecurity of the King or kingdom 1 

As to compaſs or imagine the death of the King, Queen, 
or Prince, their eldeſt ſon and heir; e the 
ſame ty ſome open deed ; 2 

Or to levy war againſt the King in his realm; 

Or to adhere to the King's enemies, or give them aid | 
within the realmor without; * 

Or to violate the King's wiſe, or his eldeſt daughter 
unmarried, or the wiſe of the prince; | 

Or ta counterfeit the King's great "ſeal, privy ſeal, or 
his money z; | 

or to kill che chancellor, treafurer,” or any of 45 
King's juſtices of either bench, juſtices of aſſiſe, Te. in 
their place doing their offices. 

Theſe are all declared treaſon by the ſtatute 27 E. 3. 
2. And as to what is an open ad, a deſign to depoſe- 
O 2 or 
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or impriſon the King, is au overt act to manifeſt a com- 
paſſing of his death. 

Conſpi piring the Death of the Ring. prov idiog weapons 
to effect it, or ſending letters to ſecond it; afſembling 
people to take the King inta their power, and writing to 
a foreign prince incitivg to oa, are overt acts. Hale's 
P. C. 
A compaſling by bare words, was formerly held to be 

no overt act of treaſon; but ſince it has been adjudged 
otherwiſe, where the words ſhew a direct purpoſe againſt 
the King's life ; then they amount to an overt act of con- 
paſſing or imagining his death. Kelyng's Rep. 

Words though ſer down in writing, if kept privately in 
a mans Cloſet, are no overt act, except they are publiſhed. 
 Hawhin's P. C. 

The law judges every rebellion to be a plot againſt the 

King's life, and a depoſing him. 

And under compaſling and imagining the King's death, 

Intention of tren aon proved by circumſtanees is punithed 
as high trcalun ; or mics . ctinns ure een by their 
intentions. 5 .A. | 3 5 
— A conſpiring or compaſung to lewy War is not an overt 
288, without a war levied de fa#o; but if @ war be ac- 
- rvally levied, the canſpirgtors are traitors, altho nut in 

And a conſpiracy ta levy war tis ſaid will be eviderce 
of an overt act for compaſlirg the King's death. 3. Co. 

Ioft. | : 
A only ſuch perſons as take up arms againſt the King; 
but all who in a violent manner withſtand his Jawful 
authority, or attempt « reſormation of his government, 
do levy war againſt him. 

Thole that make an inſurreQion to redreſs any public 
grievance, whether a real or pretended ane, are aid. 

| _ 


ing; 
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to levy war againſt the King, and to be guilty of treaſon; 
though they have no deſign againſt his perſon. Harkins, 

So where great numbers by force endeavour to remove 
certain perſons from the King, or ta lay violent hands on 

a privy counſellor, or mayiſtrate for executing: his office ; 
or to change religion, or the law, to caſt down all in- 
cloſures, c. 

But ra:fing a force to burn, or throw down a particular. 
incloſure, being a grievance ro Mens n en is 
only a riot. 

Holding a caſtle againſt the King's forces, i is 2 bois 
of war; and keeping together a great number of armed 
men, agaigſt the King's expreſs commands, has been held 


- treaſon. Dyer.” 


Perſons who have joined with rebels fro timere. militia, 
& receſſerunt, ye cits potuerunt, are Werbe this 
offence. Ln: 

The Aalering to the King's Seine is proved by giv- 
ing to ſuch any comfort or relief, or being in nnn 
others to levy any ſedĩtious wars. 

To deliver or ſurrender up the King's caſtle arid | 
to an enemy, for reward, c. is an adherence. to the 
King's enemies, and high treaſon. Halo. 1 

It has been adjudged, that adhering to the King ene 
mies, is an adherenge againſt him. 

And as adhering to the enemies of the King out of the 
realm is treaſon ; one beyond ſea having ſolicited” a 
prince there to invade the kingdom, was held guilty o 
high treaſon, and triable by ſtatute 32 H. 8. 

This may be inquired of and tried in the Court of 
King's Bench, or by ſpecial commiſſion in any county the 
King ſhall appoint; and the adherence out of the realm 
b eee cer . 3 I. 
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An enemy coming hoſtilely into England, ſhall be dealt 
with alan enemy, and executed by martial law, or ran» 
ſomed ; he cannot be arraigned for treaſon, becauſe he 
never was within the King's allegiance. 75:4. Ne 
Zut a ſubjeQ of the King. alliſting a * _ 
Mall be dealt with as a traitor. 
If on the King's ſubject leone rebel, one that is 
out of the reahm ſuccours him, this is not an adhering to 
an enemy within the ſtatute of Edu. 3. 
When one knows another has committed enki; and, 
does not reveal it to the King, or ſome magiſtrate, that 
the Offender may be brought . by our ancient 
law it is high treaſom, , .. 

For the delay in diſcovering Fe, bs was judged 
an aſſent to ĩt: But now there muſt be an actual aſſent 
to ſome outward act, to make concealing it Treaſon ; or 
it will be only a mni/prifion. 1 @ 2 P. N = 

A perſon has notice of r goes 
into their company, and hears their treaſonable be 
tion, and conceals it; this is treaſan. 

And fo it is-where one by accident has been in fuch 
company, and heard their diſcourſe, it he meets them 
a ſecond time; which ſhews an Wenn el., 
Keling. - | 
Thouzh — 1 d. in general, 1 there ute x. 

ring or rebellion, and does not | know the perſons con- 

cerned,” or the place-whete,t &c. this may be N 

and not be trea ſan or miſpriſian. lewis. L. 3. 
Violating. the, King's: Wife, * cBigh-: 'tfaſon m- 
mon law ; :becaule it deſtroyed. Ihe e'vaitainty of the King's 

Iſle, . n  Tucceſſion to the 

crawn. 458 
Lune estas, it is treaſon in ren 
extends not to a Queen Dowager. The ſame law of the 


n pate 
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5 Prince's wife, to violate whom is only treaſon during 

g the marriagey the eldeſt Daughter of the King is ſhe 
> that is then * and not married at the tiuie De 

violation. 2259 

„ And though there was an eller than 3 ded 

e without iſſue; becauſe now ſhe has a right to the inhe- 
* re dee deer s p e pes x in a re 3 
0 C. Inft. 

| Treaſon againſt the life of the Queen, muſt be alſo 
L, during coverture, and does not extend to a Dogager. 
t The Counterfeiting the Great Seal, or privy ſeal, muſt 
t be an aQual counterfeiting ; therefore an ene 

. about to counterſcir it, is no treaſon, 
4 And affixing the great ſeal without Warrant, or raking 
t off the wax imprefſed from one patent, and fixing it to 
r another, or rafing any thing out of a patent and adding 
1 new matter, are not a counterſeiting and treaſon within 
s this a0, but a great miſprifion. Hale. 
— Perſons that aid and cenſent to the counerſng the 
| great ſea}, are equally guiky with the actors. 
h Counterſeiting the privy figner, or fign manual, is not 
m treaſon within this act, but made ſo by 1 2 P. M. 
. Forging or Counter feiting the King's Coin, is treaſon by 
; the common law and by ſtatute : The counterfeiting, 

- clipping, and filing money, either -of this kingdom, or 
n- foreign coin made current by ER PEOREs ie is "_ treaſon 
d. by 5 Eke. 2 

| There arifes no corruption of blood, or Toſs of em 

n on commuting this treaſon, as there does in other caſes. 
's H any perſon bring into the realm counterfeit money, 
ne 5 it is treaſon within the ſtatute of Edw. 3. But then it 
55 muſt be according to the ſimilitude and likeneſs of Eng--- 
is, lift money, rr 
he ing it to be falſe, and be uttered in payment. 
4 65 The 
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The bare forging of the King's coin, withoue n 
is treaſon. 


Alſo if. perſons who: have authority fro cha King 8s 


coin Money make it of greater alloy, or leſs weight than 
they ought, it is ſaid-to be treaſon. 3 Inf. 


The making of any ſtamp, or die for coining, except 
by perſons employed in the Mint, or conveying them 
from thence, is high treaſon; and colouring metal reſem- 
bling coin like gold or filyer, or marking on the edges, is 
likewiſe treaſon by 8 N. 3. 

Perſons waſhing, gilding or colouring any killing: * 
ſixpence, or altering the impreſſion, i@ as to make them 
reſemble a guinea or -half-guinea, are guilty of * 
treaſon by the late act 15 Geo. 2. ä 

And thoſe who tender in payment any ee 
coin knowingly, ſhall be impriſoned. for a firlt offence fix. 
montlis, two years for a eee, 
ſelony. 

Couaterſciting copper halſpence or currkings is not'trea- 
ſon, but the offenders are to be unpriſoned DOR: and 
give ſecurity for their behaviour. I. 

A reward of 30 l. is given for 3 money 
coiners of gold and ſilver, by 6 7 . 3. and ws. - 
reward ſor coĩners oſ copper-money, c. by this new 

Any perſons may cut or break pieces of ſilver money 
ſuſpeQed to be counterfeit, or unlawfully diminiſhed z but 
if they prove good coin, ſhall ſtand to the loſs. 9 ro 
W. | 
Et RE in billing the Chancellor, Treaſurer or To. 
tices of the Bench, &c. extends to theſe only when in the 
actual execution of their office, repreſenting the Kings 
| perſon ; and only to a killing, 9 6 
ingto kl, without death. Hals. os 2 
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But by ſtatute 3 H. 7. compaſſing to Kill the King, or 
any of council, was made felony. _ 
And affwulting a privy «counſellor fexecuting his office 


and wan, * attempt to kill him, is felony by the 9 


Aun. 
of other particular T reaſons by S:aute. 4 


Pei ſons reſuſing the oath of ah 20m on the ſecond 
tender, were adjudged guilty of treaſon, without corrup= 
tion of blood, by 5 El. 

And abſolvieg ſubjects from obedience to the King, or 
reconciling them to the ſec of Rome, is treaſon in the 
reconciler and perſons reconciled. 23 El. | 

Saying the King is a papiſt, or he intends to introduce 
popery, intending death or bodily harm, or a reſtraint of 
the King's perſon, Oc. is high treaſon, in caſe the offen- 
ders expreſs or declare their intention, by printing, 
writing, preaching, or malicious ſpeaking. 14 Car. 2. 
© Perſons malicioufly, by wiiring or pritting, declaring 
that the King is not lawiul King, or that the Pretenaer 
hath any title to the crown, are guilty of treaſon. 

And preaching any ſuch doctrĩne, teaching or adviſcdly 
ſpeaking, He. incurs the penalty of a Prenunire. 

Alſo hindering any perſon, who ſhall be next in ſuc- 
ceſſion, from coming to the crown, is made high treaſon. 
4 & 5 Ann. e 

But in every caſe of treaſon that relates to the King' 
perſon there muſt be overt aQs of it; which are to be 
made appear by 3 and ſufficient proof, and not by 


conjectures. 


The offender muſt be lawfully attainted thereof, either 
by confeſſion, or by bis peers in his life-time: | N 
And therefore it a perſon be ſlain in open war, he ſhall 


forfeit nothing, nor can he be attaint in fuch a caſe, but 


by parliament. Hale P. C. 
| lofan's 


— 


% . 


16 oF GROUNDS AND PRINCIPLES. 


| Infants würbin the age of diſcretion, and perſons nm 
a mentis, cannot be guilty of treaſon; ſo. that if a 
traytor becomes ne compos before conviction, he may not 
be arraigned, and if after, ſhall nor be excedted. Thid. 

A perſon indiQed for high treaſon, is to nave a copy 
of his indictment five days before trial, and ſhall be ad- 
mitted to make a full defence, by counſel learned in the 
law, and by lawful witneſſes, &&c. 

And there muſt be two wieneſſes to the ſame overt aQ, 
or two acts of the ſame treaſon, produced face to face, to 
make out the treaſon againſt him. 7 V. z. 

All are principals in high treaſon; and on an attainder 
of treaſon, the judgment in all caſes, ng for counter- 
feiting the coin, is that, | 

The offender ſhall be drawn on x hurdle or gage co tb 
place of execution, 

And there be hang d by the neck, but cut downealire; 
his bowels ript up, taken out and burnt before his facez 

His head ſevered from his body, his body divided into 
four quarters, and: thoſe to be diſpoſed of as the King 
thinks ft. Tho' where a peer commits treaſon, the 
King uſually remits all but beheading. 3 Co. Inf. 

For counterfeiting the King's coin, the offender is 10 
be drawn and hang'd : And the judgment in petty treaſon, 
is for a man to he drawn and hang d and hare woman to- 
be drawn and burnt. 

But judgment for murder and felony, is for a man or 


woman to be hang d bythe neck tiil dead; and in extraor- 
dinary caſes of a ba baruus murder, the offender's body i is 
bang'd in chains. 
From theſe ſevere and dreadſul puniſhments, it 1. 
ſervedt hat the wicked fear to offend. 


| Oderunt peceare mal. formidine Fane. Coke · 
ö And 
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And though the higheſt pain is; that ſuch a criminal 
ſhall be hanged until he be dead; yet implicitly he isalſs 
puniſhed in his wiſe, that ſhe ſhall loſe her dower ; + 

In his children, that they ſhall become baſe and/igno» 
ble; and he ſhall loſe his poſterity, ſor his blood is cor- 
rapted that they cantiot inherit to —_ or any other 
anceſtor ;, 

And he ſhall forfeit all his lands tenements, and eden 
ditaments, and like wiſe all his goods and charrles. 

2. The crime of PeTTY Txtason, by the ſtatute 
25 Ed. 3. is where a perſon out of malice takes away the 


"Ran life of a ſubje& to whom he owes ſpecial obedience ; and 
* may be in three particulars. 

As where a ſervant out of malice kills his nr or 
che a wife killeth her huſband wt 


Or an eccleſiaſtical ten ſecular or regular, with his 
feperior, 


MY And this 1s called petty "a in e to u 5 
3 treaſon, which is committed againſt the King. | | 
ng In our law this crime Wmplies the higheſt degree @ 
the murder; and it is faid that two witneſſes are required to 

| find the indictment for petty treaſon ; but not to the ti ĩal + 
540 of it, for tis not within the act 75 W. 3. Hawkins." © 


The aiders and abettors, as well as the procurors, are 
corfipriſed within the ſtatute. of Ed. 3. And whatever 
will make one guilty or Peel 6 in e . ſhall nn. 
him ſo in petty treaſon. 

But if the ſervant does kill the maſter upon a fudden 
falling our, or on ſe denfends, it is not perty Ts; N | 
manſlaughter. Hale P. C. | | 

If a fon kills his father or mother, 40 be offcude ie 8 
moſt heinous, he ſhall not be tried for petty treaſon, un- 
leſs he ſerved his father for wages, Cc. and then by age 
be indiQted by the name of 4 ſervant. . 4 


This 


\ 
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This is becauſe the ſon is not within the meaning of the 

words of this a; yet where a ſervant kills his miſtreſs, 
or his maſter's wife, ſhe is maſter wickih the letter of the 
ſtature. 3 Co. Inft. 

In caſe the ſervant or wiſe are of . WER to kill 
the huſband or maſter, and be in the ſame houſe, though 
not in the ſame room, they are principa's and guilty of 
petty treaſon ; for. _ law they will be judged preſent. 
Crompt. — 

A married woman and another perſon kills the huſband, 

here the wiſe is deewed guy of petty treaſon, and the 
other of murder. 
Though if a wife and her ſervant conſpire to kill the 
kuſband, for which they appoint time and place, but the 
ſervant alone in the wife's abſence killeth 8 this ſhall 
be petty treaſon in both. Moor. 

The Lord Dyer in his Reports, ys thus of perry 
treaſon; 

If a ſervant ſlay his cder - the 3 of the 
wiſe, though the wife be abſent it is petty treaſon in her 
as well as the ſervant, becauſe it was petty treaſon in 
the principal; but if the murder by her procurement were 
done by a ſtranger in her abſence, it is but murder in her 
it not being petty treaſon in the ſtranger. If the maſter 
be murdered by a ſtranger, by the procurement and in 
the preſence of his wife or ſervant, it is petty treaſon 
in them, and murder in the ranger, becauſe all prin- 
cipals. 

ll; The next crime is doe a. which is where ia 
man of ſound inemory, and of the age of diſcretion, un- 
lawfully: killeth ahy perſon under the King's peace, with 
malice ſorethought, either expreſſed by the party, or im- 
plied by law); ſo as the party wounded or hurt die of 
the wound within a year and a day. 3 nfl. 3 
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— — 


* malice expreſs, is meant a deliberate intention of 
doing any , bodily harm to another, whereunto by law a 
perſon is not authoriſed, And the evidences of ſuch.a 


that inward intention; as lying in wait, menacings ante- 
cedent, former grudges, deliberate compaſlings, and the 
like, which: are various, according to variety of circym- 


ſtances. 1 Hale's Hiſt. 451. R | 


Malice implied, is in ſeveral eaſes; as pe Det one N | 
tarily kills another, without any proyocation : for, in this 
caſe, the law preſumes it to be malicious, and that he is a 
public enemy of mankind. Poiſoning alſo implies malice, 
becauſe it is an act of deliberation. Alſo where an officer 
is killed in the execution of his office, it is murder ; and 
the law implies malice. Alſo, where a priſoner dieth by 
dureſs of the goaler, the law implies malice, by reaſon 
ef the cruelty. And, in general, any formed defign of 
doing miſchief may be called malice, and therefore not 
ſuch killing only as proceeds from premeditated hatred 
or revenge agaiuſt the perſon killed, but alſo in many 
other caſcs, ſuch as is accompanied with thoſe circum- 
ſtances that ſhew the heart to be perverſely * is 
adjudged to be of malice prepenſe, conſequently, mur 
1 H. H. 455. 2 Haw. 80. "= 

If two fall out upon a ſudden occaſion, i Kot to 
ſucht in ſuch a beld, and each of them goeth and fetcherh 


bis weapon and they go into the field and therein fight, 
and one killeth the other, this is no malice prepenſed ; 


for the fetching of the weapon, and going into the field, 
is but a continuance of the ſudden falling out, and the 
blood was. never cooled. But if there were deliberation, 
as they meet the next day, nay, though it were the fame 
day, if there were ſuch a competent diſtance - of nme, 


that in common preſumption they had time of deliberation, 


D then 


i 


40 or GROUNDS AND rameirtes. , 


chen it is murder. And * law ſo ar abhors all duelliag 
in cool blood, that not only the principal who actually 
Kills the other, but alſo his ſeconds, are guilty of murder, 
whether they fought or not. And it lis holden, that the 
ſeconds of the party ſlain are likewiſe as acceſſaries. 3 
Inf. 51. 1 Haw. $2. 
By ftatute 21 Fa. c. 27. if a woman be delivered of 4 
baſtard child, and ſhe endeavour privately either by 
drowning or ſecret burying thereof, or any other way, 
either by herſelf, or the procuring of others, ſo t 
conceal the death thereof that it may not come to light 
whether it were born alive or not, but be concealed, ſhe 
mall ſuffer death in caſe as murder, except ſhe can prove 
N by one witneſs that it was born dead. h 
LS Tf a man have a beaft, as a bull, cow, horſe or dog, 
"uſed to hurt people, and he hath notice thereof, and it 
I doth any body hurt, he is chargeable with an action for it: 
if he bath no particular notice chat it did ary fuch thing 
Fe. yet if it is ſeræ nature, as a lion, a bear, a wolf, 
yea an ape or « monkey, if it get looſe and do harm to 
| 8 any perſon, the owneris liable to an action for the damage: 
if \\ l if he have notice of the quality of any ſuch bis beaſt, and 
T " JD uſe all due diligence to keep-bim up, yet he breaks looſe 
and kills a man, this is no felony in the owner, but the 
D beaft is a deodand. But if he did not uſe the due dili- 
D gence, but through negligence the beaſt goes abruad, 
after warning or notice of the condition, and kills a man, 
\N it ſeems to be manſlaughter-in the owner: but if he did 
purpoſely let him looſe or wander abroad, with deſign 
to do miſchief, nay, though it were with deſign only to 
Fright people, and make ſport, and at kills à man, it is 
murder in the owner. 1 H. H. 431. 
Sentence, in caſe of murder, thall be . 
open eourt immediately after convigion, . in which _ 
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| be expreſſed not only the uſual Judgment of death, but 

alſo-the time appointed for the execution, with the marks 

of infamy directed for ſuch offenders, which time ſhall 

be on the day next but one. after ſentence-paſled ; and i in 
the mean time the priſoner ſhall be kept alone in ſome cell 

apart ſtom the other priſuners, and ſhall be fed with: 
bread and water only. And after execution, the body 
ſhal! be diſſected and anatomized ; and in no caſe ſhall be 
buried, unleſs after having been ſo CiifeGed or anatomired ; 

but the judge, if he ſecs cauſe, may relax or releaſe any 

of theſe reſtraints or regulations. 25. G. 2. c. 37. 

If in that time the party dies, altho' it be by diſorderly 
living, the wound, or other injury, will be judged the 
principal cauſe of his death, to make it murder. 3 nfl, 

In the caſe of ſtabbing another, if any one ſtab a per- 
ſon who hath not at that time any weapon drawn, or 
hath not firſt ſtricken, the party which ſtabs is guilty of 
murder, if the perſon die within fix months after; by 
ſtatute Jac, 1. 

Though where a man that is nox compos kills another 
perſon, this is not murder: 'Tis the ſame of a lunatic 
during bis lunacy. But he that incites a madman to BY a 
perſon, is a principal murderer. 

And if one that is drunk killeth. another, it is felony, 
and murder by our law. Hal. | 

A perſon under the age of diſeretiog kills a man, i is 
not felony ; though if by circumſtances it appears an inſant 
under twelve years old could diſtinguiſh good and; evil, 
and knew what he did; if he kill — it may be mur- 
der: As if he hide the dead body, make excuſes, &c.. 

It is not the bare killing, but malice, that makes the 
crime of murder; and the malice muſt be of corporal 
aum to the party; and if it be not continuing till the 
2 tis no murder. Hale P. C. 
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This malice is either expreſſed, or it is implied. 

The expreſs malice, is when 'tis evidently proved the re 
was Toine ill will or old grudge beſore the killing, and 
the ſact was committed with 0 N mind, and a nen 
deſign of doing it. 

And implied is, where a perſon kn, arother having 
nothing to defend himſelf; as in going along a n 
over a ſtile, or the like. 

If a killiog'or murder be perpetrated through a direct 
purpoſe to act ſome perſonal injury to the perſon ſlain, it 
is ſaid to be properly of expreſs malice. Kelyng. 

As where a man in cool blood, maliciouſly and delibe- 
| rately beats another in ſuch a manner, beyond any appear- 
ing deſign of chaſtiſement, that he dies: - 

In that caſe it is murder, by expreſs es, tho be did 
not intend to kill him; 

For if a perſon voluntarily commits any violent or cruel 
act, which is attended by death, in judgment of law 2 
is looked upon to do it of malice aſorethought. | 

And where one executes his revenge in a eruel manner, 
with a dangerous weapon, as ſhews a malicious deſign 

of doing miſchief, and death enſues thereon, it is expreſs 
malice and murder from the very nature of the _ 
Kel. 

By poiſoning a a perſon; and where a man \ killerh « an- 
other without provocation, malice is plainly implied. If 
one reſolves to kill the firſt perſon he meets, and kills him 
accordingly, it is murder tho' he knew him not, for here 
malice is implied againſt all mankind. 

One lays poiſon to kill a certain perſon, and en 
takes it and dies, it is murder : It would be otherwiſe, if 
laid to kill rats. 

And if A. "ROE APY to B. ſtrikes or ſhoots at him, 

but miffeth him and kills C. this will be murder in 4. and 

ir 


aving 
ſtreet, 
direct 
uin, it 
lelibe- 
ppear- 


he did 


r cruel 
law he 


anner, 


deſign 
xpreſs 


e faQ.- 


2th 45 
T 
Us him 


or here 


mother 
wiſe, if 
at him, 
A. and 


i 


\ 


QF - GROVNDS, AND PRINCIPLES, 22 


jf it were Without . trepenſe, 3 
Dyer. 

Is ſuch caſe. the malice Fred ge Pro's Were che. 
death of another upon that malice, murder, and un 
che act as if it had its due efect. 

If a man does a thing that MBs Bins Sabre 
harm; a8 where he runs among a. multitude. of people 
with a horſe uſed to ſtrike, &c. and one is killed, it is 
murder, if done with an intent to do ham. | 

For an intention of evil, tho not againſt. 4 particular - 
perſon, * and the c dee is gr. 
Hale. 

A perſon finds a 3 eee eee 

his horſe tail, the horſe ran away with him, and killed 
the child, it was adjudged murder. 
The cauſing an abortion, by giving. a potion. to, or 
ſtriking a woman big with child, was formerly murder; 
but now a great miſpriſion only, unleſs ſuch child be. 
born alive, and die of the bruiſe, Hawkins, _- 

Where the death of a baſtard, a OW 
it ſhall be. ſuppoſed to have been W except the 
mother proved it born dead. 21 Far. 1 | 

If -an infant be laid under leaves or trees, and ſuffered | 
to be deſtroyed by vermin ; or a ſick man in the cold, 
whereof he dies, either are killing. 3 It. 7 


Of Murder by Combir and Dielling, Re. 
In caſe two perſons fight in cool blood, on RIA 


. 


quarrel, and one of them is killed; and where upoii a - 


ſudden falling out, one appears to be maſter of Wee 
and kills another, it will be murder. Plum. 


For where there is a fighting between two, · on Fr 
precedent quarrel, it my be preſumed to be on my - 


prepenfed. 


"ry 


— 
. 


„ OF GROUNDS AND PEINCIPELS? 


Aud tho' two perſons fall out early in the morning, and 
meet in the aſternoon of the ſame day, if one be killed 
it is murder 5 for their aber meeting is men 1 
Hawkins. .-, "PI: 35> 44 4 N Seen 

But if A. and B. are at malice, cd recoheled; and 
aſter upon a new occaſion, they 2 ne B. is killed, 
it is held to be no murder. , | 

So it is, where they combat on malice, ant bali parted, 
afterwards they meet and fight upon a ſudden, and one 
kills the other ; by ſome'i it is not murder, — 
malice is ſatisfied. Hal. J 

Yet if the party killed, in the firſt combat had wounded 
the party laying, it might be otherwife. | 

If there be a quarrel between two perſons, and one 
challenges the other, who declines meeting him, but at 
length upon importunity, and to vindicate his reputation, 
meets ant bghrs, n kills the challenger, it is er 
br ic 

Tho' here if the pitſos challenged refuſe t to meet, and 
| faith he ſhall ge to-morrow to ſuch a town, and being 
aſſaulted by the way, he kills the GON tis man- 
laughter only. | | 

Where two perſons A. and B. fall out, and on a Fad: 
lenge they appoint the held, and each takes his ſecond 
with him; if A. kills B. this is certainly murder in . 
ſecond; and it hath been alſo adjudged murder in the 
other ſecond. But 1 laſt ſeems otherwiſe . to 
Hale. 

Tis ſaid ts hat the ſeconds of the perſan killed» 
are equally guilty of murder, by reaſon of the en- 
ares vo rrp ende e Save 10 N with . 
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A and Bl. falling our on a ſudden, they preſently agree 
to fight, and each fetches a weapon, then they go into 
the field, and one kills the other, this f is only —— 
ter, becauſe the blood never coole. 

'1'is otherwiſe, if. they n to aan Wes next «day, 
or at any ether time. T 

If there be malice between A. ad B. 5 upon that 
malice they meet and fight; here tho'. A. gives the firſt 
blow, yet if B. kill him it will de murder. Hale. | 

In the common law it is of no ſigniſicat ion who begins 

he quarrel, or gives the firſt ſtroke : And no words, tho 
ever ſo reproachſul, are a ſufficient! | Spar to erte 
nuate the crime of murder 2 0 1 

But if angry words paſs between tyo perſons, 2 one 
pulls the other by the noſe, whereupon the perſon aſſaulted 
kills him immediately, it is but re, N TW 
a ſudden quarrel, 

If a man provoked by words or geſtures, makes a pulh 
at a perſon before his ſword is drawn, and a fight en- 
ſues, wherein he who made the Marte kill the other, it 
is murder: . A is 

Here in Gift he had made no mr. ein the other's word” 
was drawn, it would have been only manſlaughter i in the 
, perſon killing. 

A perſon aſſaults another with Made tho” he be alter. 
wards driven by the other to the wall, and there be Kin, 
him in bis own defence, 'tis murder by reaſon of his rſt 
intent, %Y 

In this caſe if the party aſſaulted fly to the wall, and 
being (till purſued, be kill the other, | it is only manſlaugh- 
ter. Kelyng. 

Two having malice prepenſe fight, and the ſervant of 
ore of them not acquainted with the malice, takes part 

TY. wich 
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with his maſter, and kills the other ; this is murder in1be 
maſter, and but manſlaughter in the ſervanc: 

- But when there is a conſpiracy to. kill a man, but no 
malice againſt his ſervant, if the ſervant be flain, the 
malice againſt the maſter ſhall be adjudged to extend to his 
ſervant, the killing of whom is murder. Dyer. . 

If two or more come tagether to kill, rob or beat a 
man, or to commit a riot, and one of them kills a perſon, 
it is murder in all thoſe of that party that are preſent, 
aiding or abetting thereto, or that were ready co aid hid, 
tho' but lookers on ; 

All will be ſaid to intend the murder; DATE DE 
wiſe if the lookers on came there by chance.. . Dalton. | 

If offenders come into a park, and the park-keeper 
ſhoots at them, whereupon they fly, but he purſues, and 
they kill him, it is murder in all; for cheir firſt. entry v was 
with a malicious intent. 

In robbing a park and committing murder, all are held- 
to be preſent that are in the ſame park, hough aſe, 4 
mile diſtant and out of view. . 

It any perſon ſtand by and encourage 3 flay A 
nian; or where one comes with others on purpoſe to kill 
him, and ſtands by till the fact is done, tis murder in all 
preſent. Plotoden. 

Killing a perſon endeavouring to part others fighting, 
though without any evil intention againſt him, is murder. 
And where two men are fighting, if other perſons look- 
ing on do not endeavour to part them, of to apprehend. 
the murderer, if one be Nied. they may be indifQted and 
fined, Wey. 

Where any magiſtrate or miniſter of juſtice in the ese 
cution of his office, ſheriff, conſtable, or watchman in 
doing his duty, or any one that comes in aſſiſtance of che 
king's officers is killed, it is murder. i 


And 
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And here a perſon ſhall ; not be excuſed, en 
chat what he did was in a ſudden affray, Cc. 
_ _ If a bailiff is killed, in executing a writ or proceſs, or 
a lawful warrant, tho' the proceſs be erroneous, or he 
do not produce his warrant, if he be a bailiff commonly 
known, it will be murder: * 
But here if the oſſicer doth that 8 is unwarrant- 
able, as if he break open the door of a houſe, or window, 
to arreſt a perſon in a civil caſe ; or if he arreſts a w rang 
perſon, or one upon a Sunday, Ec. theſe acts are vn'av.- 
ſul, and it is no murder, but only manſlaughter to kill 


him. Croke Nuts. | 
07 Killing not Murd er, but 22 


1 a man, without any provocation, is aſſaulted any. 
| whe by another, in ſuch a manner that it plainly ſhews 
an intent to murder him, as by paſſing at him with a 
drawn ſword, Wc. he may pop killing ſuch affailant. 
Benlow. "4 
Where one attempts to commit murder, robbery; or 
other felony, a man or ary. of bis en may lawfully 
kill him. 
| And Wh abies in-poſſeſſion of 6 romn mn pubic 
houſe, kills another attempting to turn him our of it; the 
Tilling has been held to he juſtifiable. 2 nf. 
Likewiſe if a woman kills a man, who attempts to com- 
mit a rape upon her, ſhe may juſtify the doing t. 
Treſpaſſers in foreſts, Ec. not ſurrendering, but de- 
fending themſelves, and Tiaters ſtanding in oppoſition, to 
a juſtice's command, the killing them is juſtifiable. 0 
So if a felon will not ſuffer himſelf ta be arreſted, « or 
if he flies for it, being purſued upon a hue and cry 3 or 
where a priſouer aſſaults thoſe who conduct him to goal, or 
| biz 


. 4 


29 OF GROUNDS AND PRINCIPLES 


kis gaoler in endeavouring to eſcape, Te. killing ſuch may 
be juſtified. 3 Co. Int. 

Bat this is only when an offender cannot be 3 ſe- 
cured without killing. 

And if a priſoner by dureſs of the goaley comes to-an 
untimely end, it will be murder. Hale. | 

There is a killing excuſeable, where à man kills ano- 
ther ex neceſſitate, merely in his own defence. See Se 
defendenda. 

4. The Crime of MansLavenTes, is ſuch killing of 
a man, as Either on a ſudden quarrel, or in the commiſſion 
of an unlawful act, witheut any deliberate intention of 
doing any miſchief at all. There is no difference between 
murder and manſlaughter upon a ſudden occaſion. As if 
two meet together, and ſtriving for the wall, the one Kills 
the other, that is manſlaughter and felony. And ſo it is, 
if they had, upon a ſudden occaſion, gone into the field 
and ſought, and the one had killed the other, this had. 
been but manſlaugſſter and no murder; becauſe that 
alt that followed was but a continuance of the firſt ſudden 
occaſion, and the blood was never cooled until the blow. 
was given. This offence is within the benefit of clergy, 
but the offender ſhall be burned in the hand, and forfeit. 
all his goods and chattels. 3 Inft. 55. 

Where two ſuddenly fall out and fight, and one breaks 
his ſword, on which a ſtander-by lends him. another, 
wherewith the adverſary is killed, i it is manſlaughter i 7 
both the killer and the ſtranger. 

And if a man in vindication of kis friend; who is af 
ſaulted by another, preſently takes up an inftrument, and 
_ kills the other, ſuch act is manſhughter. '1 Nl. 

If a man is taken in adultery with another perſon's 
wife, and the huſband preſently kills the adulterer; this 
is a great provocation, and makes it but manſlaughter. 

| Two 
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* Tuo perſons ſtrive for the wall in a ſtreet, and one 
r ſe- kills the other, it is manſlaughter; and ſo it is if two 
| play at foils, and one kill the other. Male. 

* A man ſhoots off a gun in a city, or highway, which 
endangers the life of ſome perſon, and one is killed, ir is 

. manſlaughter by our common law. 

e Se And if one throw ſtones over a wall, in a place where 

| perſons often reſort, or at another in play, and kills any 

ng of perſon ; if it be done without any evil intention, it is 

iſſion manſlaughter. 


It is not murder, becauſe there is no malicious inter- 
tion to hurt; nor per infortunium, as he was * an un- 
lawful act. 

Where a perſon ſhooting at the tame fowl of another, 
which is an unlawful act, kills a ftander-by, it is u 
be murder in ſuch perſon. 

If he ſhoot at a wild fowl, hare, Ec. and be not qua- 
lified to keep a gun, or kill game, and &itls any perſon, 
tis manſlaughter, | 

And if he is qualified to keep a gun, which makes ths 
intended act lawful, it is only chance-medley. Inf. 

The puniſhment for manſlaughter is by 16 EA. c. 7; 
impriſonment not exceeding one year; but by 1 Fac. 1. 
g. where any perſon ſhall ſtab or thruſt, ſo as the perſon 
vr perſons ſo ſtabbed or thruſt ſhall thereof die within the 
pace of fix months then next following, although it ean- 
10t by proved that the ſame was done of malice atore- 
hought, ſhall ſuffer death witheur the bencſt of clergy, 


0 is af at. C. L. 297. Ld. Raym. 845. 1 Holes P. C. 456, © 
— 70. Kelyng 55. Stiles 469. Gre. Car. 538. Salk. 542. 

erſon's | „ 

er. - 9! 


=_ 07. esovns⸗ AND, PRINGLPLES, 
adden through bis body, and his goods "md. chanel doe. 
ſeited. 4 Black. 189. 
A in caſes. of murqer, che death „ | 
"pear and. day. after the ſlroke, 27855 he act muſt be 


3} z wp" 


| deliberate, and purpoſely done ; and the perſon. that come. 
- wits it, muſt. be. of the age of ann 
mentis, or it will not be felony, _ 
Therefore if a lunatic, during his lunacy, ne didraged 
E ty a diſeaſe, an idiot, or infant kill ge n of 
. theſe are. Fele de ſe. 3 inf, 
| A, men. thet perſuades enather to. Lal Tal Sik 
- ere name; his aſſent being void in law, and 
* the Pee killing him judged a murderer. . 
Vet it is fels de /e where « one. maliciouſly endearqur- 
9 ing to kill another, falls upon his own ſword, whereby. 
be kills bimſc}f; but here he is to be the r er. 
Hane. | 3 
On a verdid Pg of file fe b hike the coroner, the 
; . offender forſeits all his goods and and chattels to the Ki 
for be loſs.of ſubjeQ and. breach of the peace : And 
coſlom the hady 3 is buried in the highway, O. 
Bur the forfeiture is often ſaved, by thejury”s favownble 
hs - finding the fact to be lunacy. Hawkins, 
There is a 9 K that is. Feloop by « our 
law. 0 | | 
As where any f *. 1 on W e and 92 
in Wait, cuts off the noſe, puts out the eye, diſables the ' 
ropgue, or cuts olf or diſables any limb or member of a an. 
cher, with intent to maim.or-disfigyre him. 
The offender, his aiders and abettors, Et. are deemed 
.gpiley. of ſelony,. wirhout benefit of clergy ; but no ſuch 
. ſhall corrupt the blood, &c. 22 C.; Car. 2- 


,1n,rheſe cales a voluntary, aQ the law. judges to be 
done. 0 our of fal malice z Tens IRS 
provocation. 
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| Though clergy is granted, where it W 
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Ia man maim or diſable himſelf, tis fail, he may be 
iediQted nnd fined for be at the King's Fair. Nas « 22 8985 


5. The Crime of FeLony, was formerly every capi 
dul offence; done with an evil intention, and a bitter op © 


fierce mind. Wyn. 43 6 eine ee 2550. 52162 in 11:45 

Now ie deu any offence to Ve khh, this b 
degree next to petit treaſon. Wi enn dg Rar 
Auer by tis cat Lacs, by the OviF Low, or 
by Statute. i 

"The dien f common be is ent de life of | 
e x man's goods, ſuch as larveay e robbery 5 - 
againit "his 'kabYatios, e " burgfery, eee 'or houſe: 
Fer eee urs be Beppe 
Se: 3 Top. * Ei 1678 1 

Fir or end an the e eee th : 


Civil law, and alſo by our flautes. 


And the fcloaies by ftatute are many, l 
There are in general two ſorts ef felonies 3 the as a 
Tighter, ſuch as for the firſt offence may be allowed the 
benefit of clergy; but the other, the greater, may” not > | 


—_ by any ftature. Hgtokins.. . NNE: 
© Felony excluded clergy is puniſhable with lofs of 25. N 


and of lands not intailed, goods and chattels ; and it cm- 


monly works corruption of blood, err : 


an offence felony, ordains it to be otherwiſe. Wo 


And concerning ſelonies, where a n e 
goods, not from his perſon,” or out of his houſe by night 
it is called Larceny; and if the thing flolen exceeds 124. 
value, tis Grand Larceny, wy. which = en 


be hanged. 


an ban ther As 1 W484 5 


petit larceny, wu i- nach with whipping: Aud the 
EA mie e ire jury | 


ry $ I 
% 4 
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im map find: the goods of loſs. walue, chough,a man; be 
ba of fea thing wont 406 19d fs conn th 
priſoner of petit larceny. | 
Ne only if on teal the goods of anptder, it s felony 
but if « third perſon feloniouſly hes cham How Nin 
fych third perſon is a felop as to boch the others. 
Stealing of goods, ä i 
uſe z or whers a gueſt fleala plate ſer. before biw at. an 
inn or tavern; either of theſe are ſelony; thoſe that hayg 
the charge of things, as af a chamber, ic. may de giſo 
ih of larcepy. Raym. 

In caſe a ſhopkeeyer delivers goods. in ch, who. pre» 

reds ro aden. and he runs away with:the things, it 
felooy.; Bat if a horſe. be lent to, a man to gp to a cere 

tai and he goes further, and then rides ayray th 
— Bre. Aren 
joys aber he hath brought good to ibe 

place appointed, take them away privately, tis felopy : 
for the paſſeilion which he bad from the owner being dev 
renyined, he is a wert ſtranger. It is the ſame if. he carry 
the things to ſaine other place than that agreed. 3 Inf, | 
Whore « ixilor employed to make a ſuit * =o : 
iber, tbe cloth delivered to him for that, purpoſe, h is ö 
no felony ; Nor is it ſo where a ſerxant goes away with 
* 1 e him, which is "uy. brooch 
This is by reaſon of, the delivery ber by ftarure, they 

ary to. be under 404. value. Paſt 

A mazried woman capnor be guilty of felony in firaling | 
menen 8 
aduicerer, it is felony in him to receive them. N 1 
3 een ehen em felony in.compeny; wht | 
8 ber huſtand, it ſhall be preſumed to be done by his/coms 
B GEE IEEPE RIPE. | 
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ker 
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* But dle otherwiſe where the wiſe ſteals goods alone, 
without the 3 enemies 
in her.. e N., K 


Inn ſelonious attempts, the leaſt removing a thing, altho 


it be not quite carried off, is felony ; as where one takes 
things out of à box, and lays them en the floor, but is : 
Cnr Wigs vey; K. 8 

- To ſteal dogs, Oc. which are of a baſe nature, is nor 
ſelony ; nor deer, hares, Wc. except they are made tume: 
e OO ora 
—_ 32 Inft. 


| Of particular Felomies by the Si Ts 


Armour of the King's, imbezaling to the value po 
ſelony. 31 Els, 

Bail ackyowledging i in the name of ur, not r 0 
or conſenting, , 21 Fac, 17 8 

. Bankrupts not ſurrendering themſelyes, . or not diſcover-" = 
9 removing wy e to 201. 
value, 5 Ce. a4. 

Bills or Bonds, and Notes, 'S for ; money, 1 
2 C. 3. 

Buggery with man or Yealt,.. 25 7 3 

"ooze houſes, barns, of 1 25 corn, e. 25 n 


1 


8 


a deſtroying, to fullring a, in | caſey of hay. 

22 Car. A. 10 un 5 
Cabos officers obſtrucding, where ws er more are 
aſſembled with fire-arms, EA c. to aſſiſt in running goods, . 
9 Geo. 2. and not fi urrendering themſelves. purſuant e © » 

notice in the Gazette, c. 19 Geo. 2 e006 OM 

Deeds inrolled e others 's numes, ibo T 
4 privity.. 21 Jae. | 2 
'E3 NS ics, " Fines e 


* bs A 5 


vs — — 


Her of land- eee ee, Ammer 
perſon Jhid, 3 


toe 3 
bank. nete, exchequer Mil, logtery ticket or onler er 
altering the number or. principal ſum. of any order, Ec. 
7. K 8 N. 3. 9 AN. 86s. 1. ene * 
bills of exchange. 7 Geo. 2, 


 Heeſe fealing, and defloing them in th. night, 22 
23 Cr. 2. 

_ Houſe robbery, or ſtealing goods frame any houſe, Hop, 
euthoulſe, Ec. to. the value df 3. 10 11 V. 3. 
And the ſtealing lead from houſes, by 4 Gev. 3. 

Hunting deer in foreſts, Wc. by 8 armed and | 
having their faces blacked or diſguiſed, or ſhooting at any 
one, or ſending any threatning letter to another, demand- 
ing money or other valuable thing, 9 Gee. . PE 

Judgments acknowledging or confeſſing in another per- 
ſon's name. 21 J. 

Linen ſtealing and taking away "Ie . 
or drying-bouſes, e. of 10%. value, and thoſe who 
knowingly. buy or receive it. 40% 2. 18 Geo. 2. c. 27; 
Maiming or cutting off any limb or member of a perſon 
maliciouſly, ſo as to diſable him. 22 & 23 Car: 2. 

Meryying a ſecond wife or buthand, the ſſylt living, un- 
lefs abſent abroad ſeven years, without notice of being 
alive z and ſtealing any heireſs, or 2 woman 9 
lands or goods. 3H. 7. and 1 Fac. 3 l 

Mines of coal maliciaully ſetring on pre. 10 Geo. 2. 

Navigable rivers; c, breaking down the locks, fvices, 
er other works thereof. 8 Gen. a. 0 
Pickpochets taking above 124. from the perſon of an. * 


1 ** wichour his knowledge, 8 fa 


Lirates 


. ATI Fre 2 
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-/ Pirates affiſting, al viſiag, concealing or; iet wich, 
tc. 11 12 WH. 3. 18Ge. 3. c. 10. 
Pieſts and jeſuits — receiving and reberiogkuon: 
ir. 27 EEE. 

Privy Counſellor, perſons ating in the ace of 
his office. 9, Ann. 
| 1 catually sig e 0 

en ein tho” ſhe conſent to it. 18 EA. {2 

| Recognigance, or ſtatus e, «knonJedging in d 
another. 21 Fac. 1. 5 

Recerds imbenaling, by an old ſtatute. 8 H. 6. | 

 Recovery:of lands, U. lagern or paſſing iv another's 
name, not privy. and conſenting thereto. 2 Jo. 

" Rioters aſſembled to the number of twelve; if they da 
not diſperſe within an e 
chat purpaſe. eat 

e eee ee e bots de 
Mader or aſſaulting perſons forcibly, with intent to 
rob them. 13 Ed. 1. 7 G. 14. 

| Servants, purloiving, or imbeaing the wok; aber 
maſters to the value of 402, and above- 12 . 

Sheep driving away, or otherwiſe. ſtealing, or killing, 
wh aft tails Ml hate ee = <7 HRS | 
r 

_ Ships at ſea wilflty caſtiog 3 or n 
the bottom or ſides, tending to their Tols. 14 hin. . 

Soldiers departing from their colours, without licenſe; 
or ſubjeQts iuliſting themſelyes to ſerve any foreign e 
18 H. 6. 9 G. 24. 

Stolen, goods receiving knowingly from felohs ; and thief-" 
takers f a reward for - belping others to ſuoh goods, 
and nos p- ſecuting the felon. 6W.3. 4 Geo, 1. | 
"©  Turapifes pulling u nd POT or the | 
ea 8 Geo, a. e ** e 
1 Ws 25 IVatermen” 
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* Watermen taking into their boats a greater number of 
paſſengers than allowed: el 2 a i wares is frown 
10 thereby. 10 Geo. 2. | 

Mullen cloth 15 . the tenters in the night 
time. 22 C 2. 

Mood or under wood bee on fre, of ning malici- 
ouſly. 1 Geo.1. © 
All the av . are made felony by ſtatutes; but by 
ſome thereof, the offenders are only ſubject to tranſpor- 

clergy, may be ordered by the court to be tranſported 
to the plantations for ſeven N pag oy being burat 
m the hand or whipped. 

Allo for felony excluded clergy the offenders niay bs 
pardoned, and tranſported for fourteen years, by 4 Geo. 1. 

- But returning before the end of the time 2 en 
felon ſhall ſuffer death. 6 Geo. . 

A felon reſuſing to put bimſelf 0 his trial, nit to 
plead; ſhall undergo the penance of peine fort '& dure, 
and be preſſed to death; but if Rag mute S e- 
- Ghd, it lan be inquired of, c. 


of Acceſſaries to Belong. 


' An * is where.« a nk | is guilty. of ſome felo- | 
nious offence, but not proveiewlly concerned, tho' he i is a 
partaker in the crime. 

An acceſſary beſore = fe, is he that abril com- 
wands or procures oem. felony, -and is abſent 
when done ; for if he be preſent, he is a prigcipal. _ 

80 if ſeveral perſons ſet out together, or in ſmall par- 
ties, upon one common deſign, be it murder or other 
ſelony, or ſor any other purpoſe unlawful in itſelf, and 
each takes the part aſſigned him, ſome to commit the ſac, 

. F a ; * others 


J_— — OO 


— þ 
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others to watch at proper diſtances, and ſtations to prevent 
A ſurpriſe, or to fayour (if needs be) the eſcape of thoſe 
who are more immediately engaged : They are all, pro- 
vided the fact be committed, in the eye of the w preſent 
at. it. "For i ir was made a common cauſe with them, each 
man operated in his ſtation at one and the ſame inſtant toy 
wards the ſame common end; and he part each man took 
tended to give countenance, encourag« ment, and protec- 

tion.to the whole gang, : and to inſure the ſucceſs of their 
common enterprize. For /. Cr. Law 350. 


The. e after the f62, is. one who mei 


aſſiſts or comforts a man whom he knows do have. com · 
witred felony, or murder. Hale R C. 


Generall ance w er to. a felon, 
3 r K 2 


aſſiſter an A a furniſhing him airy a 12 to 


eſcape his purſuers, money or viQuals to ſupport him, a 


houſe or ſhelter to conceal him, or open torce and violence 


to reſcue or protect them. 80 likewiſe to convey inſtru- 


ments to a felpn to enable him ta break gaol, or to bribe 


the gaoler to let him eſcape, makes « Deen * 


ſeleny. 4 Black. 37. 

If one commands mother to berg 8 bb 
beats bim ſo that he dies, the perſon conimanding ſhall be 
acceſſary. to the murder: And in caſe 4. commands B, 
to kill C. with a gun, who kills him with a ſword, A. is 
acceſſary, becauſe the killing was the ſubſtance. 

But here in this caſe, if B. by miſtake kill D. ie is 
murder in B. but A. is not ncceſlary thereto. . 

Aud where a perſop commands another that he deal a 
black horſe, and he ſteals a white one, Ac. or if the 


command be revoked, nanu 


lary. Plexudep. 


\ 


- l 
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One that is preſent and aidit vg to the ſtabbing of 2 


is but an acceflary within the act 1 Fac. 1. And there a 


cannot be an acceffary beſore the fact in manſſau ghter,, by 
reaſon i it is done of a 1 udden, and not prenieditated. |, 

A woman that | receives or aſſiſts her huſband, is 5 
xceeffury : 'but a buſband receiving his wife, makes him 
an acceffaryto her offence: A brother receiving his brother 
my be accefſiry ; fo a ſervant relieving his maſter, Sc. 

The lernitkünz others with weapons ; finding a ſelos 
a horſe for his journey, or reliexing him with money, 


er victuals, knowing him to. be a felon, will make pr 


ſoas'atceffeay.. 5 ll. 
If the owner of thiogs faden, fer 3 477 
tice, take his guad, and conſent to ibe eſcape of il 
fclow, or compound. the olfence, "cis 'faid be may be e. 
celan alter the FA. 1 
” Tho'it i _— If done before: ſock S 
made. Lanberd.” 
 Actſſaries before the fa in petit treaſon, murder, 
robbery on the Highway, burglary, te: _ we ITE. 
theirclergy. 4 & 5 P. M. | 
| Receiving an acceſlary to —_ — — 
of an acceſary, Hale, 5 
56. The Crime of Ros AY ON THE Hicnway, is 4 
gclonious and violent taking away of money or goods 
from the perſon of another, on 99 highway, ber; ww 
putting him in fear, © 
It is- felony without benefit of st tho the fum 
or value taken be under twelve- pence, or but a fingle 
penny; but by the common law ſomethjng muſt be taken. 
Aud if any ching i is taken ſrom another's perſon, with- 
out putting in fear, which diſtinguiſhes this crime, tis 
properly no robbery, but ſelony, wherein elergy is al- 
Jowed. 3 f. 


i 
= O24 _a a. 


There 


There is both a taking in deed, being the very A, 
and im law ; as where a robber compels a man for fear 


of death, to ſwear he will bring him a ſum of money, 


which he delivers 10 the other ; this is a taking, and. 
robbery. | 


money, tho' it be either with or without weapon drawn, 


and the perſon gives it him, it. is a ſelanious on to more 


this crime. 


Aud where one with a piſtol in his hand, demands 
money of another, if afterwards he prays alins, and the 
ſinie be given accordingly, it is a robbery ; being accem- 
panied with circumſtances of terror,” that cauſe the per- 
lon to part with his money. Hawkins. 

A man purſued by a highwayman, endeavours to mkke 
his eſcape, but lets fall his purſe, Bc. which the rabber 
takes up, this is a taking from his perſon. 

"Tis the ſame, tho? in firiving he lets the bag or - purſe 
fall again, and leaves it there; or if finding litt le therein, 
he delivers it with all the money again to the party; be- 


cauſe che offender had the thing in his poſſeſſion, and 
continuance is not required. Hale. 


To take goods from a ſervant, in naht of his maſter, 
is adjudged a robbery of the maſter ; and taking away a 


per ſonꝰs horſe landing by him, or of any thing b-longing 


to him, in his pre ſence, and againſt his will, is robbery. | 


For the taking a thing in the W is in law A, tak- 


ing from the per ſon. 


But if one leaves hig horſe 1270 to a a gve, and lep Ale 


or it a catrier ſollows his horſes at a diſtance, and they 


are taken away, this is not ſuch a taking to be ber 


Dalton. 
All chat come in company to rob, W in ** ** 


and 
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** 


If a robber Lids a perſon on the highway dee di 


bighway, are principals, altho'; one only actually do it, 
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ern dy Bhs hs et, oth ph 008 
Couliniſts the robbery without their knowledge. MW 

wy iy ond that! be efibembd is tabs the money; 8 
Sende with an Intent e rob Toms perſon, 
and co affit each other. Crompe. 


* . e for appre- 


the party convict bim, to be received of the Sheriff of 
che county, on producing a certificate of the judge of his 
| 1 with the offender's horſe, furnicure, &c. 
Alo if an offender out of priſon, having committed a 
robbery, will diſcover two or more of his accomplices 
be ſhall be intitled ro a pardon. 48 W.&M _ 
The Hundred. wherein robberies are committed, are 
_  Hable to-anſwer the money, when done on the highway, 
and in the day-time of any day, except Sunday, 1 
the robbers are not taken in forty days. 
But notice is to be immediate]y given 1 to 
ſome of the inhabitants near the place, that the conflables 
nay make hue and ery and purſuit with horſmen and 
foormen after the robber, EU. 
his purſuit is to be made from pariſh to pariſh, until 
the offender is apprebended, or at leaſt thus purſued to 
the. ſex-ſide ; and the conſtables and others may ſearch all 
 fuſpedied . houſes and places, and arreſt perſons as they 
1 find ſuſpicious, ard carry them before a Juſtice, Uc. 
Heu of the Robbers are apprehended within the forty 
Days limited, the Hundred is diſcharged; if nor, the 
Gerſon robbed" is to make Oath before ſome juſtice of 
Peace of che County of rhe Time and Place of the Rob- 


bery, e whit be was rebbed, arid thet be ke hone | 


_ of che Robbers. 
Aller this, in ent} DI ke Gly Vela bi Writ or 

en Ai d= Hundred, bur be Proceſs in ro be fer od 
| on 


; Kending and proſecuting a robber on the highway, fo as 


0 ones 15 raguetenys. 43 of 


f 
the nich denkt, who, Bail erer hee nd 
Se the ao, * 205) 3 6: Stunt tay SSL 

By a late ſtature, notice muſt now be inſerted in, 
Gazette, deſcribing: the eee of, . 
robby. i \ of 

And i ia caſe a receiver general of ages, be wok 
there muſt be three in company. to make oath 
robbery, | to maintain an action , 1 7 1 
6 Geo. 1. and B Ser. 2. LR. e <I29-% 8 1 8 
. The Crime of Bunctaxy, i is "where . TION . 
the night time, breaks and enters into the | 
10 another, to dhe Intent to commit ey within * 

ame. 
And it is burglary aber the felonious iatentioa be 
executed or not. 

The like offence, N * Way, is called” I 
Zrealing. to diſtinguiſh h from burglary. enn 

Burglary may be committed in a manſig bouts, though 
all perſons are out upon occaſion, $0 if a mah hath ewo _ 
louſes, and li yes ſometimes in one, and ſometimes. in the 
0:her ; iF the houſe he does not inhabit is broken by coy 
per ſon in the night, 'ris burglary. n 

A ſhop and outbuildings , adjoining, are parcel of 3 
houſe; and chambers in an inn of court; or where . 
part of the houſe is divided. from the reſt, with a door to. 
the ſtreet, either of theſe is pans and ĩt 15 burglary to 
break it. Hale P. C. "I aper 5 

In ſome caſes there may be Be without actual 
breaking a houſe; az, where thieves pretend, buſineſs to 
get in by night, and the owner of the boule | opens his. ; 
rn and then they come in and rob the bows, this 1 E 
be burglary, inthe oſfender . 2 
If a criminal doth got break the houſe, bats is — 4 ” 
es ddr Spent houſe on the iſe, 


g 4 


ob. the houſe Se. re will-be orgy 


1 en 


* Sk 


4 I Ae e erp yrs Wo bay 
"houſe by the help of a key z-or where a thief breaks the 

.of windows, or makes a hole in the wall, Ec. in 

| 'to Real, It is a breakingof the houfe. „ 
Wu ferting a foot over the threſhold, putting a hand, 

hook or piſtol within the window, udn Is an Entry 
| IE it butglaty.” ; 

"But if a dbor.be-open, or ee N et Wt bg 

Ane thief enters and ſteals, or * Nen 

glary by the common law. 

"*In caſe a ſervant draws the latch of his ers cham- 

tr aware to rob him, a6 brag and I he | 

opens the window to let-in a thief, who comes in and takes 

is burglary in the fanget, 12 tobbery in the 


2 it 
3. n ei ÞY Maud Ar 55 . | 
"2 *Rebery th & booth e 40 fuer arket,' the 
Aer eigtl n the dune, ir ponmed as ene er <a 
_ Hinte && 6 22/6. 932 r f 


And taking away goods Hot 4. Gel boukf St. var 
1075 valve, Altho there be bot any breaking, in eicker night, 
br the day, is is burglary and felbpy; and extloded the” be- 


sk er vey. 3 % g 

ö Ad- ide reward of 407 is given ſor ipprebending « o 

5; and proſecuting him to con viction, Mc. 5 Ann. f 
1 Nb The Crime bf Rare; which is ere" hal hath WT 

2 am unlawful and eren "4 

* © junk Int ber. will. 5 IRONS - $53 ICS, : 

Tis © violent deflowering her, whether The de young 

bs or old, whence offence is ſclony without pennt of Clergy, ii 


born by tde cbmmbn and Katie ld. 1 If. 


r T8 liz, that vboſoever ſha! 


carnally 


fignfy whether ſuch. child conſented, or were 


ä this crime ; a0 if there be neither of thele, gn arteülpe 


" "_ have been fully proved, but were 7 79 diſc 


2 1 company, at the time the. charges | bim w 


- __ 
„ EF 
FE ES A 
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carnally. know, any woman child chat is under ten year 5 
of age, he thall ſuffer as a felon; And bers k doth” 


1 
1 * 


* 3 1 
1 
a 8 


an: 


bat it guſt be. proved the offender entered, her body, 
Nas... d 
No 1 ny miſſin to 


to raviſh, be it never ſo outragegus, is. deemed oy. 1 


oF mYyYY CEL 
aſſault. 


Dae ited, it is 0 chal e qrimitiZa+ 
tion of the raviſher's offence, that, the woman at haſt - 


yielded to tue viele ace, and ( Iſente d, 22 re ater the 1 


act or before, if ſuch 5 coucent | forced by feür of 
death or impriſonment. Renn enn 

„Or chat a woman was a COmmon 2 who is tes” 
verthelet under the protection of the } hw, and" 
injured in her body.  _ en . | 

But it is ſaid by ſome authors to be eridence f a woman's . 
conſent that ſhe. was a Pu ne ws 

And tis a ſtrong preſumption inſt any woman, at” 
ſhe made no complaint in a reaſong] time after the i in 
for which our ancient laws mention ſorty das. 


4 


If the conceals the fat for ay lo neva = 
a conſent. Hawkins. | * N 1 | 


A woman raviſhed may Þ roſecute; and is eee 
be a witneſs in ber own caſe : But the woman 'politive - 
oath of a rape, without concurring. circumſtanees "of the - 


_ fa, and ſigns of the injury received, 'is ſeldoun credited. 


Becauſe, ſays Hale, there are diver inſtancet of rax 


8 


to be malicious contriyances. ' Hite Hiſt. \ 
15 the man can prove that he was at enother . * 


MY , | "the © 


a 1 
di , K 
1 
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whe offence, "this will iavelidate ber OR "fo it is if ſhe 
be wrong in the deſcription of the place where done. 
* Or when ſhe ſwears the ſact to be committed where it 
eas inipofſiible he could have accefs at that time; as if 
de room was locked up, and the key in the ene 
| another perſon, Cc. 3 It. 
The aiders and abettors in e a rape, are 
deemed as principals. | 


q ou nd in rape eff revifhes. Law French. 


"Is Lord Audley's caſe, he was indicted 5 executed for 
_ afiting a ſervant in raviſhiog his own wiſe. 
And ſhe at the trial was admitted as a witneſs againſt 
kim. 

. Anciently rape wos 98 by the loſs of eyes and 
privy members, the offending parts. 

9. The Crime of Buccrxy, or S>domy, is a carnat 


copulation againſt nature ; as of a man with- a man, or 
way or woman with a brute beaſt. | 
" And. as in rape, fo in buggery debet ofſe penetratis, as 
well as H but any the leaſt degree. of 1 it is fuſbcient. 
Hale, 
ech that nde dis vite de * 
Was puniſhed. with burning or burying alive: It is now 
; felony by ature excluded clergy, in the agent and all, 
| that gre preſent aiding or abetting. 
Alſo i in the patient conſenting, if he be not within the | 
of diſcretion. . . 
"Perſons that attempt to commit this erime undergo a, 
| Cevere puniſhmene of the pillory, . | 
Forteſeue is of opinion that this crime committed by - 
man on a woman is felony. . Fort. Rep. 
See more of crimes and offences under Fhoy. 


* 


m. Of 


8 * mf * « & N 
8 r 
* & * 


N 2 N Ws bes * - \ TT * K N SES” N 1 K * "RE. g , 
a K 7 * * Ms a 
£4 » © - \ ; 
it Rs +" , . C * 
75 w \ 1 5 1 0 * < 
5 2 34 600 "= 
4 * . oF ys * * ' l 


© OP7MUXINS AND" GENERAL ey 47 


# 4 


" k — 


m. . e and o a. 


- Maxim ip "M7 Laid to be a cont a 
men to be confeſſed and granted, without any proof, 
en or diſcourſe. Cara neganiem biete non ff 
diſputandum. 
Maxims are one of the grounds of the law of Eagles 
and are of the ſame weight in law as the ſtatutes, and 
the general cuſtoms of the realy. e their firength and 
warrant. 
What is a Maxim as and what is not, ſhall be de- 
termined by the judges, and not by a jury. : 
Of maxims and general rules the books of law are 
full; but the chief of the Larin Maxis, affecting 
life, liberty or property, with uſeful obſervations thereon, , 
are ſuch as follow.- 
1. Aus, Dei nemini facit injuriam :. The act of God : | 
does injury to no man. | 2 
"The reaſon: of our law is ſo * ruled K religion, - 
that it will not permit the a& of God to prejudice any : 
Therefore: if an houſe is blown. down by.-tempeſt, the -: 
tenant is excuſed in waſte ; but if he expręſsly ebyenant - | 
to repair, thereian action lies, Wy... , 
| If a defendant. dies in execution. for debr, 2 * ren 
io the acklon ſhall Rave a new writ of execution, -becauſe - 
the defendant's death is the act of Gde. 
And otherwiſe the plaintiti would loſe bis debt without * 


any default in him. | 
2. Aus legis bY Facit imer. am 71 The a of of the * 2 
doth injury to none. Ik 
. if land, ou: of which a 3 is granted, 4" 
TR by. elder. title, and thereby the cent-harge d 
FI: becomes - - 


4 1 


% 
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becomes avoided ; yet the grantee ſhall Hays a writ of 
annuity. Dyer. | | 
This is becauſe the rent 8 3 0 by courſe 
of law. | 
3. Au me invite Rat men Of neus adus : An aft 4 
done againſt my will is not my aQ. 
As where a perſon is compelled, for fear of impriſon- | 
ment, to make x bond, deed, or other writing; the com- 
2 will ren der the ſame void, as if it had never er been : 
made. 1 Int. 
And not only a deed, but a marriage procured * n 
rels, is likewiſe yoidable ; for all acts ought to be volun- 
tary, and the law hath a ſpecial regard to the ſaſety and « 
liberty of perſons. 
If « one obliges another to ſurrender his eſtare, i amounts 
to a difleifin of him. 14 Afi}. | 
4. Adio perſenalis moritur cum perſona : A en aQion 


dies with the perſon. ] 
In caſe one commit a treſpaſs, or a battery be done to c 
a man, and he that did it, or the other die, the Gen i \ 
| \ gone. Noy Mex. 
$ A leſſee for years makes deftruRion on the lands let, and j 
* then dies, no action will lie againſt his executor or admi- 1 
| nĩſtrator for waſte done before their time. ; 
Alſo an action of debt lies not agaioft executors upon a e 
ſimple contract, for the eating and drinking of ghe * 2 
| tor; for that action dies with him. 
3 And becauſe the executors cannot wage their law 87 t 
| it, as the teſtator might have done. g Rep, Y 
| . Accuſare nemo ſe debet nifi coram Deo: No man ought. 
to accuſe himſelf, unleſs it be before God. | \ 
An cath is not lawful whereby any perſon may be ; 
Oy to confeſs, or accuſe Bilelt, Oe. Likewiſe a f 


" perſon” 
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perſon may not ſwear for himſelf, but a where be ha 
particular power by ſome ſtatute. 4 Rey. . 
The law will not enforce any one to * or a 40 
is againſt him ; for which . an offender, tho oo 
ſo culpable, may plead not guilty. | 
6. Aliquis non debet eſſe Judex in propria canis: Ne 
perſon onght to be a judge i in his own cauſe, 
It is unreaſonable for perſons to be at the ſame time 
judges to give ſentence, miniſters'to make ſummons, and 
parties to have a ſliare in debts, Wc. to be recovered.” 
Dyer. A 
And therefore à lord of — having ceguirance 
of all Kinds of pleas, cannot hold plea to what himfelf 
is @ party; nor may juſtices of peace act in any manner 
relating to themſelves ; nn in certain . han ating 
by a late ſtatute. 16 Geo, 2. a 
hut an inn-keeper in his own caſe; dane a gueſt's 
horſe until ſatisfaQion be made for ſtanding, and other 
charges: And a perſon may. retake his. own goods, of: 
which he is diſpoſſeſſed, &e. 1 
One cannot generally be witneſs in his own +4 for 
it is preſumed iy che law that he will be partial won 
ing for his advantage. 1 Inf. % . 77 
7. Ambiguum padum contra Ss ee, 
an ambiguous deed or contract is to de e 
ag unſt the ſeller or grantor. © 5 
80 chat if a man having a warren kid du grants 
the ſame land for life, without - mentioning the 8 ad 
yet the grantee ſhall have it with the land. 8 
For atherwiſe the grantor ſhould have nn. fuch 
rr n 
But words ſhall be taken in the moſt favourable feste 
for the ſpeaker z as in an action againſt a man ſor ſaying 


tand is the ſon ef none, or the ſon of the people... 
As a baſtard is botn out of marriage, his ſather is not - 
known by the law ; thereſore he ſhall not inherit or be 
heir tony perſon, and for that he is in law as no man's 
iſſue : and he can have po heir but of his own body; be- 
vauſe of the vocertaiviy who is related to him. . 
\Fbe; baſtard of a woman is ſaid to be no child, where 
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of the plaintiff that he hath ſorſworn himſelf, en 
conſtrued to be in coma · on conyer ſation. 4 
And the action is only maintainable where it h; ſaid he 


bath forſworn. himſelf in a court of. record. 4 Rep... 


8. 4 verbis lei- non eft recedendum : We ought, not ro. 


80 from the words of the law. _ RYE 
Ihe judges may not make Wenn b 


tute, againſt the expreſs. words thereof; for. nothing can 


fo well declare the intent of the makers of. an act of 
Parliament, as their ben. 5 . 


R.. 

— parliament agd letters. perent and bacon - 
firved one part with another, and all the parts of them 
together ; and the words are to be. taken in a lawful. and 
rightfal ſenſe, and applied to the e al de 
remedy, We. 1 In. 

But eaſes out of the Jager 6f Fo” Eva, Rr oi 
in che ſame miſchief, ſhall * e the- remedy the- 
ſtatute provides. 8 

9. Baftardus mullius eft aer ee ee A. ba. 


2 


time gained a name of reputation, he may take a remain» 


der, as @ reputed ſon 3, and may bimſch purchaſe by bis 
reputed nan e, Oc. Dyer... 5:85 433 523 10 149 ente 
Ia calc a child is born only TRY aſrex marriage, be- | 
tween parties of full ages it is no baſtard, by. ſpppoſed 
«4 : | o 


* 
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to be the buſband's: 80 if a man takes 4 wiſe; big will 

ehild by arother, who was not her Huſband. RM. Abr. 

And if the huſband be within the ſour ſeas, that by 

intendment of Jaw be may cenverſe with his wiſe, und 
the hath iſſue, the child cannot by proved a baſtard.” © * 
- Theſe cafes are, unleſs there be an apparent impoſſi- 
bility that tbe huſband ſhould be the father” of w_ as if 
he has loſt his genitals, Ir. 1 Co. Inf, 
10. Caveat actor. Let the actor tak e wht does?! 
If a laidhbor& gives an acquittance to his tenant for” 
the laſt rent due, all rent in arrezr is preſumed to be 
ſatisfied. | 
eee ou pays a ger form | 
beſdre the day appointed, or at another place than is li- 
mited, and the obligee or e e e 
there receiveth it, rhis is a good ſatisfact on. 1 I. 

+ Acceptance of rent affirms, and makes # voidable lite 
to have - continuance ; and if where a tenant: or leſſee 
aſſigns over his term, the landlord accepts the rent of the- 
aſſignee, knowing of the 2 W gan W 
ſue the leſſee for rem. + 3 Rep. TE 
An executar paying «debts on ae ene beſs 
thoſe of a higher nature on judgments, Vc. is ! e ; 
the payment of all. Plauen. 0 

And taking any of the goods of the deceaſed, coker 4 
man executor in his own wrong, and anſwerable. | ; © 

1. Cauſa & origo efÞ materia negotii, The cauſ e and 
beginning is the matter of the buſineſs. 2 

Althe' the Jaw gives power to a perſon to enter a ta- 
vern 3 the lord to diſtrain his tenants beaſts; him in re- 
verſion to view if waſte be done; a commoner to enter 
into the land to Tee his cattle, Efc. - 

"Yer if he that enters the tavern commits a treſpaſs, or. 
| the. lord that diitrains for rent, Ic. kills the diftzels, or 
7 | . if 


« 


dall debts, the diſcharge of the debt, alcbam deen. 
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i be who enters to view waſte breaks the houſe, or 0 


commoner cut down trees 


I theſe and the like caſes, the om; will of loop rung 


they entered for that purpoſe, and they ſhall er : 
Waun 8 Rep. 


12. Ceſſante cauja, ceſſat a., 4 The mh ant 


ee ee e 1 oF 


Where a woman married is "HUBS" from wy er 
band, ſhe ſhall have her goods given in marriage, not be- 
ing ſpent ; for they were given in advancement: of the 
woman,, and the cauſe and canſderation of chat Sik is; 


ec ſeate d N er. 


In an action where a de bi is the e on 
lands or goods, if the plaintiff releaſes to the defendant; 


cution which'is che effect af that cauſ s.. 
If tan: office be granted to a perſpn.om perſarm caragin 
| buſineſs, and be fails.in his png g g Fe gee 


determine. Neuden. 18 


13. Conjundtio. mri, e udn ef * furs. are 
The conjunction of man and wife is of the law of nature. 
The bodies and minds oſ perſonas are bath joined · in ma” 


teimony; in contracting which, the conſent of the mind 


is chiefly regarded: Wherefore iris ſaid; that the parties 


| — and not _— nn wi PO 


1 Inſt. 
All perſons may lawfully marry, hs are not ef 
kin and prohibited by the Leviticul degrees ; and the age 


of conſenting thereto is ſoutteen years in the man, and 


twelve in the woman: If they marry before, at oe ages 


they may difagree to t. Danderss Ar. 


A huſband and wife are accounted in law but as one 
perſon: And by marriage the man is intitled 0 Jer 
6 — eſtate : As the huſband 


woinan $ 
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Woman's head, all ſhe birh'i- her huſband's; _ theo * 
+ is liable to the payment of heb debts. Finch. 
An action of debt lies againſt the buſbind for glots 
bold to the wife 3) the bhv preſumes they cotne ro his 
«uſe: But a wife may not make any contract, without the 
huſdandꝰs con ſent, except it be ſor neceſſary things for her 
»Hmily, Oc. if war do TIES it e not eren 
to him. 2 If. 4 
The wiſe is 1 eee ee «Qs 
ſhall not bind herſelſ, unlefs ſhe levy a fine of lands, Ne. 
14. Conſuetude 'manerii & foci” oft *bſeruantla The 
cuſtom of the manor and place is to be obſerved. © 
It is che euſtom of manors muſt ditect what a copy- 
- holder -ouzhit to do, or ought not to do; but copyhold 
eſtates mal not have the collateral qualities that ar 
the common far Have, 'withoar a ſpecial cuſtont. . 
"oft | 
According ta the general cltben! if 4. nad come 
mit waſte, either permiſſive or voluntary ; or do not pay 
bis rent to the lord, being demanded on the land; or if . 
he refuſe to do ſuit of court; 
Or in cafe he miikes' a "leaſe of bis cate, for: loger 
time than a year, without licenſe from the lord, Ec. ei- 
«ther of cheſe will be forfeirures of copybold eſtates. 
- 15, Cuicungue aliquis quid concedit, concedere wider. *  j 
id ſene quo res iþſa eſſe non poteſ! : To whomſoever any one 
Mall grant any ching, be grants: char Without which it 
endet be. 
I lands are granted to a man; he has ud ple covenant 
| 2 peaceably enjoying the ſame, and the law allows him a 
- way, thereto, without being exvreſ:ly mentioned. 1 150. . 
\ And where a perſon granis all the timber trees grow- 
7 ng! in Bis wook, the grantee may come upon the,ground, 
| . and 
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and. cut them down, and carry chem through all bs land, | 


though the grals receive injury by the carriage. 
For trees are proper to be carried by carta, and when 


a man has title to the principal thing, he ſhall ind 


juſtify the neceſſary cireumſtance. . Plewwden. 
A tenant at will ſowing corn, on the ground, "I he be 
oafied by the leſſur, ſhall have free entry, egreſs and re- 


5 gre, ſor cutting and carrying away the ſame... 


And in caſe he be diſturbed therein, n pany bring an 


8 recover damages. 


16. Cui licet g uod magnus, non debet ue minus woof non rh 
cere: To whow it i. lawful £2 do the greater, to him tis 
not unlawful to do the leſſer thing. 

Where rhere. is a cuſiom that lands may be —— to 
any one in ſee · ſiniple; here the grant to a per ſon and 
the heirs of his body. or for life, is within that cuſtom, 


5 Rep. 


A perſon w;ho has an | office to bim and bis heirs, may 
make an allignee, and conſequently a deputy. 


Fx 


8 Dilationes in lege ſunt Ls; Delays are odious i in 


the Jaw. 
The delaying of jnſtice is an obftruien to and a | kind 


| of denial of it ; and Pleas, that are dilator ſhall not be 
received, unleſs ſuſſici dient probable matter is ſhewn for 1 it, 


or the trath of them be proved by affidavit. _ 

If a plaintiff forbears to bring his cauſe to trial, the 
defendant is not to be delayed, but may take out a writ of 
wWenire facias, directed to the jury to try the cauſe ; by 
what is termed prov.ſo. Oli Natura Brev. 


And by a lata ſtature, if the Plaintiff do not pro cedre 


trial i in convenient tune, he ſhall b. V0! unit. 
In criminal cafes, where perſons are committed to 


priſon for capital offences, 28 treaſon, ſclony, Ec. ei- 


preſfed in wat rant, on prayer in open court che firſt week 
55 1. | of 
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of be ently of . d ee 


trial. 


If they are not indiQted n 
motion made the laſt. day af ſuch term, Mc. ahey hall 
be admitted to bail, unleſs the King's i e 
ready. 

Ae e a0 net tried Asen, he, 
they may be diſcharged. Halen corpura@, 31 Car. . 

. 18. Dormit aliguendo jus, moritur nunguan ; A right 
ſometimes leaps but never dies. 

In che eye of our law, rigbt is of ſuch an — 
mation, that the law preſerves it from death and deſtrue- 
tion; for:tho' trodden down it may be, tis never trod out. 
Coke. 1 | | | e's 

A right to land it is held cannot die; iadeed a veleaſt 
of a perſon's right enures by way of extinguiſhment, but 
then it is ſo underſtood in reſpeR of kim that makes the 
releaſe, Wc. 

19. Dominium @ poſſeſſione cone dicitus : Right 
duominĩon is ſaid to have its beginning from poſſeſſion. 
According 40 this mazim, a long and quiet poſſeſſion 
eſtabliſhes a right, but then it muſt exceed the memory 
of man; and if there be proof of record, or in writing 
+ ©o the contrary, tho' it exceeds che knowledge or memory 
of any one living, yet 'ris judged within memory. TS 
Inft. | 

The reaſon why a peaceable poſſeſſion, e 6 
„ber, makes a right in law, is that thereby there 

may be certainty of titles to eſtates, 

"I writ of right che luaizarion of time is made fine 
ty 


and 


S 40. Exprofſum 
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10 Expreſſum ſecir ceſare tatitum : A matter expreſſed, 
. cauſes chat to ceaſe, which. by W 
A -x _ 
A man makes « leaſe aig Crack, as wotds 
—— ate expreſs to the leſſor only, the beir 
ſhall not have it; but if no perſon be ſaid to whom the 
„Fent ſhall be paid, this: + by implication - ſhall be to ne 
rn Dyer. 
| K generality bf A cove- 
nant in law, and reſtrains it by the aſſent of the parties, 
io that ACTI farther than c r r the 
. «Covenant, 


„ „e . a 
| warranty z as if one grants a leaſe, reſerving a certain ; 
regt, in which he binds himſelf and. bis heirs to warranty I rec 
- 0f the land, Vc. ö th; 
|  »/. ; There the warranty expreſſed. ſhall -not- Abe ths in ; 
law ceaſe, or be of 10 effect, but the leſſee may chooſe i; 
+,Fhich-be pleaſes. _ 4Rep. 
21. Fertior & potentior eff dſpoft W * * 

nis: The diſpoſition of the law, is of greater force then 


the diſpoſition of man: This. is explained in ſurrenders 
of eſtstes. 
| eee having ee 


0 begin at Lach- day next, he cannot make a ſurrender of 1 
his future intereſt, becauſe there is no reverſion wherein Bf ui 
it may be drowned. * an 

"Though in. caſe the leſſee W Lab io take a yew e- 
"leaſe of the ſame lands, Ec. for years, either to begin 1 

pPreſently or at Lady- day, this is a ſurrender in Jaw of the 1 

former leaſe and intereſt. 10. Co. Rep. he 
. on ee A madinan or luvatic thi 


1 


and; ies „ 


— 
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1f-a madman kill e he hath not broken the law, - 
altho' he has broken the words of it; becauſe he bad not 
any memory or underſtanding. but meer ignorance * 
comes from the hands of God. Pletuden. | 
And therefore ſuch madman bas favour ſhewn kin yk 
reaſon of his diſability; he ſhall not ſuffer for any fe- 
lonious act; nor can the puniſhment of a lunatic with- 
de out his mind and diſcretion, be an W to N 
1 Inf. . 
A madman, in a chuil ile, cam . or eon 
tract for any thing, or do any buſineſs ; and this is be- 
cauſe he underſtands not what he does: All his aQs may... 
be avoided, either by the King, who-has the care of the - 
eſtates of lunaties, or by his heirs, - ; 
Bur if a man non compos mentis levy- a fine, or ufer a 
recovery of lands, c. theſe being matters of record, - 
ſhall bind himſelf and his beirs. 4 Rep. leg 
23. Heres legitimus ft quem nuptie demonſirant : He 
is lawful heir whom marriage demonſtrates ſo to be. 
A child born within marriage, tho' ever ſo ſoon aftgr, 
is in law legitimate, and heir to the huſband :' but an alſen 
may not be heir, tho! born in lawful wedlock. 9 
In eaſe a child be born in ſecond marriage, within nine - ; 
months after the firſt huſband's death, he may be. heir ei. 
ther to the firſt or ſecond huſband. Brafon: 
A baſtard is excluded "from being heir F 4 mdf * 
without human ſhape, cannot be heir to a perſon ; but 
an bermaphrodite, if there be any ſuch, may take lands, 
c. as heir according t to that ſex which ĩ Is moſt prevalent. - 
1 Co. Infl. 


heir: And if there be grandfather, father and ſon, an 
the father dies before the grandfather, the grandſon ſhall * 


62 de 


"The eldeft Tor, after the deith bf bis biber, is hie: 


| a r be- 
cate he reptefenry Is father's perfor. Broke . 
| Tiff the Geath- of the aixeſtor one is cifled heir appa- 
rent; and by the cðnon law, © perſen cannot be * 
to ed and chantels, - 
"There is an witions heres, e Gben of lands, 
der wine of hauf beirs'; which n 
hefd. 

| . The ignorance of the 
Jaw doth not excufe one. 

_Tgnoratice of the hw, even in infants. being of the years ? 
of diſcretion, Mall be no excuſe, if they: commit crimes 3 
aud altho* it be invincible, as where « perſon 'affirms 
that he has done alt chax in him Ties to know the La. 
Dita and S. 
| Por every man is bound at his peril to take notice what 
the law of the realm is. 

If any perſon takes, upon bim to Enow the law, and ' 
nns ignorance epenly affirms that a. void leaſe, Cc. is : 
good to the prejudice of uhucher's title ; be may have an 1 
adlion againſt him, and recover damages. 1 Rep. 


25. * fabi ercuſat: Ignorance of * alt ex- 


- ets tarts | in . of one that 
had. no property in him; if this were unknown to the 
buyer, . e ignorance ; 

Mall excuſe him. 

But here, if he bad known the ſeller had no-right, the 
buying in open market would not have excuſed. 5 

Were an illiterate ignorant man ſeals a deed, and it | 

is read to him falſe, that makes the ſame void. 2 Co. Rep. 2 

36. Impotentia excuſat legem: The law excuſes im- 1 


* 


4-4 1 
1 44 ho _ + 
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This maxim regards the infirmities of perſons, where 
che law excuſcth their not doing certain acts ; as of men 
in priſon, out of the realm, idiots and-Junatics, petſons 

lind and dumb, e. 1 Iasi. 


Legal impriſonment, Inbon any covin, ſhall be a © 
good excuſe for a perſon's eee, by reaſon of bis ö 


impoteney. 
If a diſſeiſee be an infant, ſeme covert, or in priſgn, ” 


c. and the diſſeiſor dies ſeiſed of the land, it ſhall be 


no deſcent to take any an entry, becauſe of imporency - 
in ſuch perſons:* Finch. 

And their- right of ation is ſaved, till "this impedj- 
ments are removed, W others are W by the . 
tutes of limitation. 


27. Injuria illata in corpus non pote /t remittii - dee, | 


to the body cannot be remitted or forgiven.- 


3 law carefully provides for puniſhing forceable inju-— 


s, between -perſon and perſon, becauſe they are moſt 
nur to the repoſe of the ien on which the Pwr - 


lic felicity depends. . 
And the life and member of tory ſubject 15 under 
the King's protection, to the intent they may ſerve bim 


and their country when occaſion require? - Cote. 

So tender is this part of our law, that F one do bur 
menace another, with à weapon or ſtaff, br M cus he 
ſtretch ſorth his arm; or give any other token, wheteby* 
his intention of ſtriking appears, it is actionable. 

They are in legal conſtruQion deemed an * tho 
no ſtroke be given. 

28. In ommibas quidem, maxime tamen in jure equiths 


et: In all things, but eſpecially 'in rhe? law, chere is 


equity. - 
The laws themſelves deſire to be ruled by OY 


whik is laid to be a correction of the law, wherein it 


> ©,» ui is. ©» 


* ww; p 


% 
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is any way wanting by reaſap of tho generality of it 
| Slowd. 
I) be ftatute of — given an action If waſte we 
tenants for life or years; and by the equity of ir, this 
aQion lies againſt him that holds land for one year only, 


or twenty weeks, tc. And if a leſſor come upon the ground 


UI eee By; Ons ot he came to ſee 


| whether waſte were done. 


For equity turns all to the beſt, . 
lawful, when it is indifferent if it be ſo or not. Fingh. 


| If a perſon-does. make a feoffment- to a future uſe, the 


feoſſee ſhall be ſeiſed of the lands, c. to the uſe of the 
- © feoffor and his heirs in the mean time; and this is by 
| 29. In omnibus fere minori ætati ſuccurritur : In all eaſes, 

generally there is favour ſhewed to perſons within age, 
No man or woman before the age of twenty one years 
can alien or ſell any lands, goods or chattels, or bind 
themſelves by deed ; ſo careſul is the la of their intereſt ; 


unleſs it be for cating, dripking, {chooling, phyſie, and 


1 


other neceſſaries. 1Inff. 
An infant-is permitted to dg any thing for his own ad- 


vantage, but not to his prejudice ; he may make a pur- 
chaſe, which is intended for his benefit, the at his full age 


be may either agree to or wave it. 
Inſants may buy things, but cannot borrow money ev en 


to buy clothes ; for the law will not truſt them with money, 
but at the peril of the lender, who muſt ſee * 


"thus laid out. 1 Salk. 


A preſentation to a benefice is to be made, by an infant 


Hihin the fix months, being a thing of neceſſity, other- 
wiſe lapſe ſhall incur againſt him; and he muſt perform a 


condition annexed to an eftate by his anceſſor, or ſhall be 
barred of the right to the lands, ; 


r 


nr 2 
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Ia ſome caſes alſo n impleadable at law; ud 
for his comempt ſhall receive So fame . 1 


min of full age. Dyer. 


30. Jus ſunguinis, quad in Iegitimes juccefſonihus pe 
tur, ipſo naten: tempore queſitum oft: The right af 


ricances, is ſound in the very time of nativity. 

It is therefore jus primegeriture, or right of elder bro» 
therſhip, is principally reſpected: and tis a maxim, that 
the next of the worthieſt blood ſhall ever inherit: As tbe 
male and all deſcendants from him, before the femalsg 
and the femate, of the part of the father,” before the'male 
or female of the mother's part, &fc. 1 Infi. * 

Among the males, the eldeſt brother, and his poſterity, 
inherits lands in fee - ſimple, before any younger brother. 

31. Lex neminem cogit ad impoſſibilia : * n 
leth no man to impoſſibilities. 


If the condition of a bond be-poſſible 2 A | 


making it, and before it can be performed, becomes impoſ- 
ſible by the act either of- God, or the law, or of the ob- 
obligee, We. the obligation is not forfeited. | 

But where a condition for payment of 9 
.mpoflible-in reſpedt of time; as if it be to pay the ſame 
on the thirtieth of February, and there is no ſuch day, 
it is due and payable preſently. 1 Co. Inf. 5 

Where a man is bound by a recogaizance or bond with 
condatian for his appearance the next term in ſuch a court, 
and before the day the cogniſor or obligor dies, the obli- 
gation will be ſaved ; becauſe it is impoſſible the co 
dition ſhauld be per ſormed. 


So in caſe a leaſe be granted for twenty years, upon 
condition. chat the leſſee dwells upon the lands the whole 


term, and he lives but ten years, the executors ſhall: 
enjoy the lands; for the condition is become impaſſihle. 
Daden iage. 


Aconditional 


5 blood, which is regarded in lena! ſucceſſious or inhe- 
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K condition of a bond to go to Rome in a few hours, 
is void and impoſſible z but tis ſaid the obligation may de 


32. Legis confirufi> non fac il injuriam + The interpre- 
tative conſtrũction of law ſhill wrong no perſon. - 

In caſe an executor of a will grants all his goods and 
chattels, the goods which he hath as executor ſhall not 
paſs, for that would be a wrong to the e _ 

| 10 Ed. 4. 

And where tenant nels or for life, makes a leaſe 
generally, ir ſhall be taken for the life of the leſſor or 
grantor, or ele it would be wrongful to him in rever- 

ſion. , 

Though if « a perſon ſeiſed in fee, make any leaſe for 
lit, without mentioning for whoſe life, it ſhall des- 
ſtrued for life of Me leſſee. 1 Inf. 

33. Lubricam lingue nom facile in panam oft trahendum : 
| The raſhnefs of the tongue is not eaſily puniſhed. 

This is where words are ſpoken in « paſſion ; for in all 
caſes words of heat, as to call a man rogue, villain, knave, 
tc. unleſs it be faid in ſuch an affair, or to a certain Per- 

ſon, will bear no action at law. 4 Rep. ' 

But if one reproaches another wich ſome heinous crime, 

3 calls a perſon thief, a merchant bankropt, ſays of an 
Attorney he deals corruptly, or calls any one à perjured 
man; an action of the caſe lies for damages, becauſe 
" theſe flanders. are of great import, and concern a man's 
life, eſtate and condition. 

To call a perſon” baſtard)" that is heir to an hs; or | 
for a man has the Frenchi diſeaſe, We, when he is courting F 
a woman, are held aQionable. Danver's Abr. © 
: 34. Mutata forma prope interimitur ſubſlantia rei: The 

E *. being changed, the ſubſtance of the thing is de. 1 


ſtroyed. | 
0 


-- 
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In eaſe a perſon euts down another's timber trees, am 
ſquares them to make beams for a hoaſe, he may Temo the. 
fame, before they are thus uſed... 
|  Tho' if they are laid in the W not be. 
ſeĩſeck by the dyner, for theiy nature ĩs then altered, and 
they are become part of the hodfe ; yet the party ſhall 
have his action for the damage. Doderidge.. 

And where a man gets the barley of another, and makes 
| i into-tuale, it cannot be taken again bythe. former owner, 
tho its form is not loſt ; becauſe ir is become a thing of 
another nature and uſe. + 


35. Neceſftas now habet Iss: Nb Na . 
Where à fire happens in the ſtreet of à town, any 


| perſon may juſtify the pulling down the wall, or houſe of 
another, n Ger OnY caſe 

And if fovernl yerſous are s e th the . | 
caſting away of the ſhip, or boat, one to ſave his life may 

' thruſt another trom «plank, or che-boat's fide, Wc. tho 
uch other be thereby drowned. | A. 

According to our ancient books, if « man teste view 
meerly to ſatis'y his preſent hunger, it is neither felony | 
nor larceny, being for the neceſſity of preſerving life, * 

But this having- 
otherwiſe ; and the privilege of neceſſity ſhall not he 
againſt rhe-commonwealkh, 
+ The great Lord Coke lays, Necefſtas of . 

8 RH. 

"408 R 
. modis res difſolvatur quibus cor flituitur ;. Nothing is more 
| agreeable to equity, than that every thing ſhould be dif 
Jalved-by the ſame means it wis firſl conſtituted. 


9 
3 S* 


Everp 
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thefis, tis now adjudgek 
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Every contract and agreement welt he: . by a 
matter of as high a nature as that was; ſo that a deed in 
writing under hand and ſeal, can only be releaſed by ſome - 
other writing, ſighed and ſealed, Cc. x5 Rep. 

And. thereſore an obligation or matter in writing, cannot 
be diſcharged by an agreement by word. | 

- Where an eſtate is veſted im the king by matter of re- 

cord, it may not be di veſted out of him but by the like 
matter: And an act of parliament -ſhall- not has avoided - 
but by parlianent, Plowden, 

37. Nullus commodum capere poteftl de injuria * propria *- & 

No man ſhall take advantage of his own wrong, 

I a man be bound in a bond to appear at « day 
Juſtices, on wkich day the obligee- caſts. him in pri 
ſow he cannot came ; no bene: n ee 24M 

. * 

Ws caſe a Ieflor And lee, of. lands for IS join * 

. the leſſor ſhall. not -puniſh: . 


1 


te leſſee for ſuch waſte; and take 2 of. his own”. 


þ " 
3 For 


wrong by joining therein. 

An appeal of an infant may not ſtay for. his Full age, 
which would be taking Re of his own. . 
* 1 

38. Nullum ii iquum in j ure nn 97 No inju- 
rious thing ĩs to be preſumed in the WW: 

All things are taken to be lawſully done, till proof is 
made to the contrary ; and fraud ſhall never be intended 
or preſumed by the law, unleſs it be expreſaly averred. 

Where no fraud is ſound by the jurors in a ſeoffment, 
the judges ſhall not adjudge the ſame fraudulent; and al- 
tho jurors have found circtmſtances and preſumptions to 
intitle the finding of fraud, it is but evidence, and not 
any matter upon which the court may judge thereof. 19 


* þ 
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For the office of the jurors is to adjudge upon the evi- 
e de matters of fact, and thereupon to g ve 
their verdict: and not leave things to the dee of 
che court, which do hot appear to them | 
39. Onne adun ab agentis intenſione oft Wann 
Every act ĩs to be judged from the intention of the agent. 
Tis held in contratts and obligations, the intention of 
the parties is the chief thing that the law regards; for 
«ſuch words as ſhew the aſſent of. ae ang have ſub- 
ſtance in them, areſufficient. 
—A bond ran thus, Know all wen by theſepreſents, 3. 
IA. am held-and bound de B. in twenty pounds, tobe 
paid io the ſaid A. Sc. This obligation was adudged 
good, for the parties intention appears. Fhude n. 
The law will likewiſe take one word for another in 
.deeds, to ſupply the intention: of perſons; as where a - 
man has_a remainder of lands, if he grants it to another, 
Sy the name of a reverſion, che gront is good, notwith- 
- ſtanding the miſ-terming of the thing. + Int. | 
Ia wille, the intent of 15 teſtator ſhall ceux -- 
obſerved. 
40. Peſo fravi; de — act een ee he 
ade The poſſeſſion of the brother, of a fee-ſimple, 
makes the ſiſter to be heir. | 
A man has iſſue a fon and a daughter by one woman or 
venter, and a fon by another, then dies ſeiſed of lands in 
fee-fimple, and the eldeſt ſon enters-into rhe * ler 
which he dies without having any iſſue ; 
Here the fiſter ſhall have the land, and not the younger | 
. ſon or brother, tho' he be heir to the father; but there 
| muſt be an actual entry upon the lend, r 
= to the younger" brother. 1 C. If. 
F The poſſeſſion of a brother of an eſtate- tail, hall not 


make 


" „ 


566 or Minis AND CENERAL nb uns:? 


make the filler heir; for it deſcends to the younger fon 
"of the half blood, ag 1s fave Ap, neon 
 Plowden. 
41. 2 ins, ke 
hens ; if Jic uten tus ut: ajenum non Idas: It is forbid- 
den that any dne ſhould do chat in his own, which way 
| injure another g and rt copy er e 
hurt other. . 
 Wherea-man doch any thing upon his awe Feed to 
| the particular damage of his ntighbour, tis acconnted 
a nuifance; an an Action lies for it, or the ſame may be 
abated or removed bythoperſons that are prejudiced there- 
| Mood. 
„„ ˖ͤ ðͤ a 
ranger hau ing lands adjoining, builds a new houſe on 
his lands fo near, that the windows of the eee 
- darkened by ut z tis an pffence:aQzangble. 

As is alſo the ſetting up or making un houſe af; ce, 
e Rue pit, Wc. ſo near go another houſe, that 
the ſmell thercof annoys him, or is inſe@ions ;; ox if the 

corruption of the water of the pits hurts his en 
.gra(s, or deſtroys fiſh. ima river, tc. 31. a 
22 8 . ae — 
e 
1n. caſe of wills, Where an omar e he 
may pay hineti a legacy, before any other; and among 
E nnn REI 
firſt. Wey. * 
s ee ant d mote re- 
preſeut his perſon, thay the heir does che anceſtor z this 
is held, becauſe if an executor be nat named ip a mortgage, 
* the law appoints him 40 receive che money. . 
But the heir hal! got. receive it, unleſs. he he named. 
„. 


43. Publicum 


S 


nas <4 
— — — — — eee 
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43. Publius . Lende eee ; Thegub: 
Iic goal is to be fed bat ere u. © 
N women inticled +6 Geer Weil nor -beindowed of = 
caſtle of defence, for that is Pn hene pub; but as to 
caſtles for private uſe and habitation, tis otherwiſe. © 

| The inhabitants of a village may make bye-laws ſor re- 
pairing a church, or highway, or any ſuch thing as i 
for the pubke Fr, 
amn. without cuſtom: 5 . 
| | And corporations have power to make ordinances, * 
| the government c their bodies politic, aud better em 

cion of che laws-of the realm: but they may nat de ſo, 
ithour a cuſtom or chaner-unleſs it be Laing carr 
44. Quelibet neee fartifime contra „ 
— Every ee e een 

ly againſt himſelf. - Fu 5 
2 . Wire 
ambiguous, it ſhall be conſtrued nioft ſtrongly againſt the 
TS ee, age ney 
hall nevertheleſs charge his per. 
oy” . which is fr 
ng Rn A pes 
2 Wan at. 6A ot E 
yet no wrong mon be done; by it 3. ud 6 mun may not 
. ; 
which are againſt IW... a tl 

I e ee wer A | 
- PPP | 
ned - void. 6 ef J n Wc SN 


| "YE 1 45. Out 


* 


x 


a — — ans hrs 


* i 


0 — — 


. facie ger mlinmn facie'per ſe Whartine docs by 

another Be does by himſelt. 

1 hette Lf ciermeyto ſe 
Une diem: his hand; und hei doth ſo, it is his aliendtion 
by Niue een «perſon gives anderer co ti bellt 

*torfelf cute +”: eee en 
1 Nenn. 


eee s lese 


| 3 ſuch, and ie fends him to markets to buy goods, his 


. Feheding: 
dne to hisüſe. 


2 alas: he dane din maſtefs cloth, weg- wunden it to 
o go, ori of a certain length, when it is not ſo, an 
action r ebe e- n 
. 

— cminandr one-to do: « refpaſs, or 1 

128 he ſhall be himſelf a treſpaſſer. 

46. W ſentit em, ſentiredebet & commedum : Hewho 

den, the burden "olighr to receive the'profir. . 

A man ſeiſed of lunds im ſee hath . 
ies, is Wife being with child of u fon; the daughter 
enters and ſows the lande, und'then the fon is born, and 


mis nent (friend enters; hervihe! Gnjiner dee 


edrnigrowing on ther grund, Pers) 
Alo a ténamt fur Ki, of in ei, having isn crm 
upon the land, may deviſe the ſame giywirip at the” time 


7A. 
47. N em mme, ſaviredibet &f onuc : He that 


| ripe cho-Jrilic 8aghrH0 — $orden. G4 


If a perſen grant a rent - charge ſor life out of his lar 
and uſter warde conveys the nd ro" &thers, e 


d boſe time che vent is behind, und then the granter 


„ 9 — WET 


| * them 


n 
$ 
8 
9 
m 
t. 


LL r kee 


= 
2, 


4 


them for, rent due in their timnad as . Bede 


tract of time be made good. 


P —_—_ — 
* A 
. n 
1 * * * , l — in H—— 
N 0 8 3 + 2 

— — — — 


: 
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profit of the land. 4 Rep. 1 0 62 
- Andon — 1 leaſs,.the laſh: mhabak to 


venanted to repair, may have; a action of. covenang 
againſt; bis. allignee, for ſuffering. a houſe 9.decay.s ber 


rand te RT as, eee 
charges. 
Where OPER ley Lana by mak ee xn. 
chey are to contribute to che repair theteuf. g N. 
48. Auod ini viliꝛſum oft; tractu texiporix non'conues 
leſeet - That which in the beginning is vicious, Oy 


Ia caſe- a viſhop makes a leaks of d ede fbr 
wur lives, which is. count raty/ to the ſtatute, tha one 
dies in his le- tinte, ſo as nom thert are bat, three, and 
nnn. — 3 n bis 


ſucceſſor. 


Nor sen bebe for-aradt: his alan 
hegianing, it being er more lives-than, the a8 allows, 


are lara 


„ * 10 tf 

222 8 
wakes u will, and; gubliſhes the. 8 
dieth being of ſull age or ſole, both. theſe wills k- 
ſanding will be void and of ne effech. 

And this. is becauſe the ſoundution, vis, be making: 
and publiſhing are void. Phavden. .- . 
49 Nel oft: incorveniens, & comra. ratjonem,, my 
permiſſum in lege : Whatever, is inconvenieardgod PRA. 
to reaſon, is not permitted in the lar. | 

It is likewiſe a maxim, that what, i» c N reaſon 
is unjawful: And henge it is ſaid that all poſitive laws; 
„ | | Hz... — | ; 


© IF + >. uy 7 * 
: 
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-which are yo the awe Wane rob 
are no laws at all. 
| Therefore if g town Ne which are «pint 
I und reaſon, and thoſe/ cuſtoms are confirmed by act 
of parliament ; fuch confirmation nnr 
de goot und binding; 1 ,. o 
But no perſon ought, out of hison prince ns 8 
be wiſer than the hw. * Irre 
| 50. Nu alias benum & juftum ef, A per be 
 dem/petatur, \'majum i injuftum eft - What otherwiſe is 
good and:juſh, 1 ar fraud, i 
| ang vous. 
| TAGEN itn enied herewirks.. js the fame thing 3, for 
where a' man by will deviſed tenements to ſuperſtitious 
les, und alſo to good and charitable uſes; it was ad- 
inſected the good uſe and deftroyed it. 3 Nx. 
: At the camunon law forcible entry into houſes or lands, 
Ce. on v en, aan ene ae. and entry 
was tawfut. - cbs SIGH; 84 7 enen her 
. 
bot in a pesceable manner, tho they have title of entry, 
upon pain of impriſonment, E 5 Nichard 22 
' In'this cafe; juſtices of peace have authority to commit 
offenders till they pay a fine, and to reſtore the poſſeſſion; 
or an aQtion of treſpaſs may be OY r Mere 
recovered. . 25 9064 
1. Rex off vicarius ( Minifr boi Hora ! 
dem ſub eo, & ipſe ſub nullo ni tantum ſub Deo. The King 
= Miniſter of God upon Earth; every one is under 


Fin, and he under none, but only God. Bradgon. 


All che laws in England are ſaid to be holden either 


mediately or immediately of the King ; and all eſtates for 
want 


_ 
\ Ip ApS 
- 
ods 
— 


. sbb N G30. BOLHS * 


t ol heirs, or by forfeiture, og committing crim 
3 „ 3 


the King cu 
but God: Neither may the we ver be j joint-te 


for none can be equal with him. 8 Rep. 

The King's grant is. taken e, bs a 
and more favourable for the King; contrg ry to 2 4 
of a common. perſon: And.if the 5 land in 
ſimple, upon condition that the grantee do not alien qr ſell - 
the ſame, it is good; tho void in others. „ 

Where the right or title of the King a and the ſubject 
concur and meet together, his title ſhall be preferred ;. 
and the King's title is not 10 be tried, without warrant-- 
from the King, or aſſent of. his attorney mo: 2 Inft. 

No diflreſs can be made upo n the poſleſon; 
bu he may diſtrgin put of his Ge in other land, Fr and 
may take diſtreſſeĩ in the highw : The King may alſo - 
diſtrain for the bole debt or rear dus of one renan, ; 
where the eſtate. is. let to ſeveral. 

In whoſe hands ſoeysr the goods of the King cape, | 
| their lands are.cbargeable, and may be ſeiſed for the ſame; . 
and the King is not bound by the fale. of his goods b in 
open market. 

- The ebes N. the King hall b be + ſatisfied, before thole ot 
a ſubject, for which there is a revegative writ, and "until 
his debts bg. paid, be way, by writ protect his &hror 
from the arreſt of others; but alchg* th the Kings debt is to 
be firſt paid, that muſt be when 1 it is an an.equal degree: with 
the ſubjeQ's. Croke Car. 

No Ertel in of tive Mes again8 the King; We 
not within the ſtatutes of limitation; an entry ſhall not 

"3" 22 "*""B©q - bar 


he 1 142 * 4.5 ” 2 28 
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ber kim; nor will any abe: e bad agi bin, but 

with a ſalve jure regis. K. 

| „ . The King cannot be nonſuit, as be "is is” fhppofe'td be 
— preſent in all his courts; and he may have fuch proceſs 

In his ſuir, as no other perſon but bimfelf can have: And 

an aQion lies not againſt the King, enen 

of it, to bim in the Chancery. Finch. 

Our King is the fountain of honour and juſtice; all 

flatutes are to' have bis royal aſſent, and in calling or 


diſſolving parliaments, declaring war and 1 n * 


| - proclamation has the effect of a law. * 


- Alſo acts of parliament are not binding to hi King, 
uateſs hey concera the common-weakth, road 1 
 hamed. 1 Ele. 

But notwithſtanding the King's prerogative is ſo large, 
| de Hind that to be law almoſt e IG 
 thatis law in no caſe of the ſubjeQ ; © [+ 

. Yer the King may not by r r pag u. a 
of any man's lands or gods. . 

Nor ſhall he take Era ©, whigh jo 
the poſſeſſion of another, bar by due courſe of law. 
He eee eee 
writs and proceſſes of law, Aber ar Fe 
jure poteft Fore." +> 

For the law is the ends af obe King prevoguive, 
5 which does not extend to any thing injw ebe 
12 

PO aa W dfd- 
ful obedience ; ſo the King is to defend the laws, * 
ee e 


eee fue penn. 
0 e | 52. 5 


4 * 
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45. Salus popici ſuprema ables; The beak and web 
fare of the people is the chiefeſt law. 1 


The main end rein 


the ſutjeQ; and by the ſame law which ordaios our Kings, 
the:meaneſt- of the people enjoy the liberty of their per- 
ſons, and property of their eſtatea, which it ia every man t 
concern to preſerve to the utmoſt. Forteſcue, 


wan can juſtify doing of a wrong; as in time af war, 
= perſon may erect bulwarks on another man's lands; 
And hence it is, one may at any time rate an houſe that 


is. burning, for che ſafeguard of neighbouring. houſes 


Trate nia: 8 
bonds to reftrain the exerciſe. of it, are held void ; and 
the inftruments of a man's trade or proſeſſion may not be 
OOO ICE A ee r b 
Wal 

But this  underitndwhenangrchings maybe cabs 
ee eee * 

53. eee eee e Thoſe 
who once are evil, are always preſumed to be ſo. 
This has been underſtood, in edis genere mali, in the 
fame kind of evil; as perjured perſons, who have once 


eee eee in any caule, be- 
.cauſe they have ſo once offended.- SRC 

And no infamous perſon, 5 
dict. or oonſpiraey, or convicted of forgery, or felony, 


or that has ſtood in the pillory, Tm" ſhall N 


a witneſs. 1 Co. Inft. $19 A. 

But if a man convicted of a or who bath ft 

the pinory, be afterwards pardoned, it reſtores, bim te 
1 "BN. ' NEIL diz 


In caſes that are for the general good of the people, « 


Flowden. + 97 MEG 


forſworn themſelves, and thereof are convicted, will nar 


l a. *, 
N - © 


— _ 9 98 
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Kin ered ex new man, anda may. e redete, 
2 Hawkins, 
8 a prive £2) <gninof ee The fub- 
abr i me, and before the accident. 
No declaration-or count in a ſuit at law Gall abate, fo 
long ax the matter of-aRtion is fully ſhewed in ſubſtance 
e e eee via e the 
denne 36 4. 3. 

And no judgment ſhall a any tine be arreſted or 
ſlayed in any court of record for want of any matter 
of ſorm in the declaration, plea, Wc, or for any defect 
whatſoever, excegs only matter. of ſubſtance, which. ſhall 
de ſhewed ee to the Judges of the nne. 
18 Sus. 

Aſter verdi is given in an * 1 ie counts. 
bee, the judgment ſhall: not be reverſed by writ 
of erron ſor any faults either in form or . ſubſtance, in 
any bill, or writ, c. or for variance therein from the 
declaration or-ather proceedings, by 5 Geo 1. 
58. Ubi major pars eft, ili eft totum- neee 

pars is, there, by the law, is the wWwholeee. 
I be only way of detergüning the act of many, is by 
the major part, or a majority z as the majar part of mem - 
dero of parliament enact laws, and the majority of electon 
tlruſe the members of parliament; and the act of the ma: 
jor part e ee mmm 
corporation. 19 Hen. 7. 
3 ohne. 
ritual corporation, and their act is binding tho' the reſt do 
vdr agree toit ſor:the whole. chapter is re I 

the major and ſounder part dot. 

Aud the conſemt of fyck major part is-expratind; byiGx- 
ing of their” ſeal; which conſent is the: will: of any 
joined together. Davis, 


Ct WI-S% 


56. Veritas 


Ea. MRS. % hea Ie... ES HEE. AY. ans 
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36. 8 aiſ abſcond; : roch ſears a- 


| thing but to be conceal ed. 


And truth is nothing elſe bur an Aae 0 ur Merch | 
and actions agreeing with the mind; but is properly 
called veracitas, that is a ſpeaking of truth: Of which tis 
ta be underſtood, that it is m of kg more * 
to be obſcured. Pfuden. | 

Fraud and covin are ſo mixed with truth, us they often 
deceive, and put a falſe gloſs upon the, worſt things; 
though the law will never permit them tayſupprels the 


truth, where it can be diſcovered. 


And in all caſes it lu 't ta make a en and 
cenſure corruptions. 

57. VUigilantibus non F SAI" 7 . be 
laws help thoſe that are watchful, neee 
ſleepy and negligent. | 
For wunt of being watchful, and by negligence «right 
mah be loſt; aa where an action i is not brought within the 


times appointed by the ſtatute of limitations, 21 Jac. 1, ; 
which ardains, that writs. or aQions af cjeQments, Je. to 


recover lands, are to be ſued within. twenty years aſter 
the title did ariſe,; or the parties will be barred, 
All actions of debt, upon the caſe, [except ſor words] 
actions of account, [other than concerning merchandize] 
of detinue, trover and treſpaſs, muft be commenced with- 
in ſix years aſter the cauſe of action, and all actions of 
aſſault and battery, wounding and impriſonment, muſt be 
brought within four years, and for, ſſander within two 
years, aſter cauſe of action, and not aſterwards. | 
If a fine be levied. of another's lands, the perſon that 


| has right thereto, ought to make his claim. within five 


years after the eee eee carte, or he vu 
be barred thereby, 1 Rich. 3. 


"By he common la, dan is 0 be mae wil 
4 year 
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Year. and a day, after a perſon is diſſeiſed of land, or he. 
may not enter; and if a. feme ſole NOT before 


marriage, and then takes an there a deſcetit of 
the lands during the .coverture, takes away her emry, 


eee is diſfeiſed, if a deſcens be 
her coverture, it 3 

1 apts huſband's death 

| woes 


Rules. and Wp un 
Das ckNT of Landi. 


Deſcent, en dncpMtiiry Factalite, Jabs clade by aphch 
a man, on the death of his anceftor, acquires his eſtae by 
right of repreſentation, as his heir ar law. Aud an eftate 
ſo deſcending to the heir, Rn. 
3 Meck, Or. 201. | 

* Deſcent is of three kinds; 6 waits, 
aig By common law, as where one. hath land of 
inheritance in fee-ſimple, and dieth without diſpoſing. 
thereof in his lifetime, and the land goes. to the eldeſt 
fon, and heir-of courſe, being caſt upon him by the law. 
Deſcent of fee-fimple- by cu dos, is ſometimes to all the 
ſons, or to all the brothers [where one brother dieth with- 
out iiſſue] as in gavel· kind; ſometimes to the youngeſt ſon, 
as in Borough Engliſh-; and ſomet ĩmes to the eldeſt daugh · 
ter, or the youngeſt, according to the cuſtoms of particu- 
lar places. Deſcent by fatute is of wm pre f 
the ſtatute of Mm. 2. de dinis. | 

Deſcent at common law is 3 ant, 
Jineal is a deſcent downwards in a righn line, from the 
grandfather to the father, the father to the fon, the ſon to 
the grandſon. Collateral: is deſcent which ſprings out 
from the fide of the brother, the tather's- brother, and fo 


"ups 
* 
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* Tabfritances mall lirieally deſcend to the iNue of the 
perſon laſt actually ſeiſed, in e e ſhall never 
Jineally aſcend. 3 Black.:268. £ 

"The male iſſue ſhall be eduiitred' Before the" female; 
und when there are two or more males in equal degree, 
the eldeſt only ſhall inherit fetcept where there are par- 
tieularlocal cuſtoms to the contrary ] Bur the ſemales ſhall 
inherit altogether, except in caſe of ſucceſſion ro the 
-crown, which is indivifible ; and of fucceſſion to dignities 
and titles of honour : yet where'a man holds an earldom 
0 him and the heirs of his body, and dies, bis eldeſt 
daughter ſhall not fucceed'of courſe to the Ntle of *coun- 
tefs, but the dignity is in fuſpence or abeyunte till the 
King ſhall declare which of the daughters ſhall ha ve the 
title. 2 Black. 216. 

If lands come by deſcent from the mother, the heir on 
the part of the father ſhall never inherit; nor, if tife 
lande come by deſtent from kbe father, ſhall the heirs' on 
the part of the mother "inherit : bot if it be not known 
from what ſide the inheritance deſcended, 'or where the 
;perſon from whom” the land is claimed by deſcent was 
himfelf the firſt purchaſer; thete the beit on the part of 
the father, however diſtant ſhall be adalitted; and if no 
heit on the part of the father can be found,” then the heir 
on the part of the mother ſhall be admitted. = Block. 
325. 

If a wan die without iſſue, the inherits hoe alt de- 
ſcend to his next collateral kinſman of the whole blood, 
either perſonally or by repreſentation ; ; but the *'half 
blood can never inherit, 2 Black." 227. But in deſcent 
of eſtates tail, Half blood i is no hindrance, becauſe * the 
inte ate iu per forma di OPT 1 


Af one ſeiſed of lands, in which another 5 a right to 
enter, and ir deſcends to his heir, ſuch deſcent ſhall take - 


away 
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away the other's right of and put bim to bis don 
for recovery thereof. r 

It is a maxim in our law, That land mall deſcend 
from the father to the ſon; and that if a man have twe 
ſons by divers venters or wives, and the one purchaſes 
lands and dies without he, the other ſhall neven be his 
heit, Ec. 

The deſcent at 8 is either lineal, or down- 
wards i in a right line, from the grandfather to the father, 
the father to the ſon ; and the ſon to the grandſon, Vc. ſo 
chat the lineal heirs ſhall frſt inherit: 

Or it is collateral, that which ſprings from the ſide of the 
whole blood, as another branch of ity ſuch as the grand> 
father's brother, the ſather's brother, and ſo downwards. 
1 Inft. 

In caſe a man purchaſe lands in ſes, 1 
out any iſſue, here for default in the right line, he that 
is next of kin in the collateral line of the whole blood, 


tho never ſo remote, ſhall come in-by ARE 


the purchaſer. - . 

By our law, inheritances may diſeams, but cannot 4 
cend ; and therefore in the right line children inherit to 
their anceſtors without limitation 3 but the anceſtors way 


come rothe hands which his ſon hath purchaſed, N. lineal 
aſceut. 


Though Wan eee e ſon's 
land comes to his uncle, and then to the father : In the 
collateral line, the unele inherits the nephew, and N 
phew the uncle. Liu. 2 
Tbere is a law marim, War hind delceading « on "ip 
part of che father, the heirs of the ſide of the mother 
ſhall never inherit: And lands deſcending on the pan of 


the mother, the heirs of the father ſhall not jaherir, . 
% 


not take from their children, for the father can never 


; e 
ah ©, 5 
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A — hs 
und he enters and dies ſeiſed thereof, without having any 
iſſue, 'this land muſt go +2 the heirs of the father's part, 
who are of the whole blood; and if there are none ſuch, 
the land ſhall eſcheat: The ſame law is, where land Ge; 
Tcends on the mother's part. ' | 
® Burt if one ſeiſed of land, as heir on 9. en 
mother, levies a fine, or makes a” feoffinent, and tabes | 
back an eſtate to him and his heirs 3 this as a purchaſe 
will alter the deſcent j and H he dies without iſſue, 
the heir of the father ſhall inherit the land. 1 G. Il. 
Tf a father having purchaſed an eſtate, the ſame deſcends 
to a ſon, who after entry thereon dies without heirs ; tis 
ſaid the lands ſhall deſcend to- the heirs of the father or 
mother of the ſaber, han Habe of ur ehen 
of the ſon. . ee 
e e e of blood n e 
was laſt ſeiſed, yet they are not of the blood of the ſirſt 
purchaſer: And a man or woman haue to immediate 
delt rep per woo en 
mother. Wey. e -. s. Yoo 
e eee 
of the father, his land ſhall go to the heirs on the mother s 
ſide; here the law makes a difference, where the ſon 
rare lads wh ant wheh he colnes to them by 
deſcent. 
| Tire is alto fore difference herlrees delten N ? 
father and mother totheir children, and between brothers 
and Merger 4 Jom ot davghery gerd de only the 
blood of either the father or mother ; "WINE" bark” thy + 1 
inherſtatie, to be heft, ts them. er munen, 
But che brothers and ſiſters mult be of the fame futher 
n ‚ . auge 
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8 + /To.have lands in fee-Gmple by deſeens, u, perſon wut 
mot only. be heir of the whole blood, but he is Aba 
nent and moſt worthy of blood to his anceſtor, 


And therefore where a perſon has iſſue e 
- ſeveral. venters, the younger brother of the half blood 
- ſhall not have land purchaſed by the elder brother, on 
His dying without iſſue ; bue the objer tpacher's aucke, '@r 
rn. | ©" AO LY 

A ſiſter that is of the whole blood, ſhall be preferred 
bes younger brother who is but of the half blood; the 
- fuch., younger brother ſhall be heir to his father, or his 
unde, but not to a brother, becauſe he hath not the whole 
nn 

If a middle or younger brocher purchaſe Jand, and 
- die without leaving any ifſue, ghe elder brother of the 
whole blood will be intitled to / che land by deſcent z the 
eldeſt is the moſt worthy of blood 0 inherit . 
hren, as well as to the father. 1 
And here if there iu 10 brother or. über, «gn ON 
Shall have the land as heir, and not the father ; and 
Ta may akerwards came 10 the fucker, as; heir to the 
uncle. 1 
Ir et de facher r or 
aſter the jt rb the uncle, that Mos, mar 


9 


ba enter upon him, and hold the eſtate. - 3, Reps . 


Win the caſe of a ſon's purchaſiog lands, and dying wich- 


pur iſſue; the ſiſter of the father's grandfather, and fo in 


ſhall be preferred. in the deſcent before the 


and more remote. E a8 the e Ho": 
-. And this is becauſe the ſiſters pre. of the le line, 


er and ſhall ever 
,, exclude it, altho' 8 n * 
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I for deftult of heirs of u purchaſer, of the Eber“ 
part, or Where ſuch an heir had not entered, Negara) 


or deſcend to the line of the mother; 


"There the heirs of the mother of her fither's ſde, 
ſhall take and be preſerred in the ſucceſſion, before thoſe 
of the part of her mother, becauſe they are the moſt worthy. 
All the deſcendants from a perſon, as by him might 
kave been heir to another, and have lands by deſcent, 


oberg arent nga , og rn 5 
root from whenes they are derived. 


Hence the ſon, or grandchild, whether ſon or aingiter 
of-the eldeſt ſon, ſucceeds in deſcents before the younger- 


ſon : und « fon or grandchild of the eldeſt brother, before 


= 
* — 


the youngeſt brother. 


And ſo it is through all the degrees n ths 
right of proximity: is transferred from the root to the 


the next and worthieſt of blood. 1-5 


Alſo the great grandchild of the elder brother; ene 
it be a ſon or daughter, is to be preferred before his 


younger brother; for tho! the female be leſs worthy than 


the male, here ſho ftands in right of repreſentation of the 


elder brother, rw ion; Atul $a en 
— | | 


of common Danke and} Dee ut hy Cuſtoms 
ot Statute. . 


1. Lands and renements in  ſee-dimple:defornd; brd e 


5 the eldeſt ſon as heir, and to his iſſue; the ſons firſt in 


order ol birth ; and for want of ſons, to all the MG 
equally, who inherit in c oparcenary as one heir. 

TPthe eldeſt ſon has no iſſue or children, then 40 
lands delcends to his next eldeſt brother of hn whole 


branches, e me eee eee e cee 1 
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blood, and his iſſue; and for want of a brother, to his 


fiſter or ſiſters of the whole blood, and their iſſue, 
If there be no brother or ſiſter, the eſtate deſcends to 
CORN BL nd He wane" a Roe, to the 
aunt or aunts and their iſſue. ; | 
And if there be no ances or ans then to couſin in 


1 the neareſt degree of conſanguinity. 1 Co. Int. 


If an eldeſt ſon be an alien born, ar has . 
blood in him, fo that in that caſe the younger ſon born 
within the King's allegiance, ſhall have land by: . 
from his father, and not the elder fon. - .. 

2. Deſcent by cuflom, is that ſometimes the lands ſhall 
deſcend to all the ſons, or to all the brothers, where oue 
brother dies without ifſue, as in gavelkind in the county of 
Kent : And until the time of William iſt, called the Con- 
_ guerer,' this was ſaid nn che wanne of he 
Lands all over England. 93 * il 

Sometimes lands deſcend to ks — (Gor; as by 


the cuſtom. of Borough-Engli/h; and ſometimes to the 


eldeſt or youngeſt daughter, en. to the eee 
cuſtoms of places. Lit. 

3. Deſcent by ſtatute, is a deſcent 1 faench a 
by the manner of the limitation or ſettlement, purſuant 
to the ſtatute de donis conditionalibus, Weſtm; 2. And in 
deſcents of eftates-tail, the iſſue are ever of the hole 


blood to the donee. 


11 


80 chat match is no impediment to br fuck deſcent. 


| Of Deſcent and Purchaſe of Lands. 


he %% 
title, e is in en before a Fant, or I to 
him. 3 
If 8 hy deviſes lands to 7 ne = the 


. , deviſe is void, and he ſhall take the land by deſcent: 


And 
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And ſo it is where the lands will come to the heir, either 
in a direct or collateral line; or if the heix has an eſtate 
by way of limitation, Ng 1 enen a | 
of purchaſe. Dyer. 44 
Wherever an heir takes that halls We. ACS; 

ceſtor would have held and taken if umme 

it hy deſcent, and not by purchaſe. „ t 

Zut where an eſtate is given and deviſed take heir, 
attended with a charge, as to pay money, Cc. in that 
caſe he generally holds by purchaſe, and not by deſcent. 

One is in by purchaſe when he comes to lands by legal 
conveyance, either for ſome conſideration, or by gift, and 
not as heir at law; whereas deſcent from an anceſtor-- 
cometh of courſe, by act of law. 1 Co. Int. 
And there is this difference between purchaſe, and de- 
ſcent of lands 3 if an heir is adjudged to take by purchaſe - 
in a marriage ſettlement, a fine, Wc; levied of the land, 
may be no bar; as it might if the heirs took by deſcent. 
II one who is heir takes lands by. purchaſe, the lands - 
are not aſſets in his hands to pay debts, c. which if 
yo eaten Lo am 3 Me 


Abr. 


Every common purchaſer of "—"_ muf} at his peril take 

_ notice of the eſtates and charges, which are upon the 
land ; for the law preſumes that no man will. purchaſe -- 

lands, without advice of counſel. : 

Vet there are ſeveral ſtatutes, Which guard ugainſt 

fraudulent incumbrances ; and conveyances of any eſtate in 

land made to defraud a purchaſer ſhall be void. Ws >, 


General Rules relating to: Tenures and Eflates: 


AA is TI REY NS lang or 
nnn him and his heirs ſor ever: and it is + 
. called + 
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called in Latin Foedum Simplex, for foedum is the ſame that 
inheritance is, and fimplex is as much as to ſay, lawful 
or pure; ſo that fee-fimple fignifies a lawfal or pure inherit- 


ance. But he that hath this eſtate by our law is called a 
tenant, becauſe he mae . 


ſervice. Lan. fed. 1, f 
And if a man would purchaſe lands or tenements.in ee 
ſimple,” he ought to have theſe words in the grant, To 


have and to hold to him and to his heirs: For tis the words 
lis heirs, that make the eſlate of his inheritance: If a 


perſon makes à purchaſe of lands to hold to him for ever, 


or to his aſſigns for ever; in either caſe he hath but an 
eſtate for term of life, ſor want of the words ie heirs, 


which alone make an eſtate of inheritance enn 
aud grants.” Jbid. 1 Ca. Ia. . 
At the cominon law all eſtates were fee · ſimple; and all 


. Other eſtates and intereſts were derived out of it, where - 
ſore there muſt be a fee-ſimple at laſt in ſomebody: To 


have fee-fample, implies that it is without limitation to 


What heirs, but to heirs gene rally; and a man cannot 
have a greater eſtate. A fee-fimple cannot come aſter a 


fee · ſimple; nor can a remainder, for it is an abſolute eſtate 
and nothing may come after ĩt: But tho fee-ſimple be the 


| tures, dower, Ac. and there is aſee · ſimple conditional, where 
the eſtate is deſeaſible by not performing the condition: 


” - moſt awple eſtate of inheritance, it is ſubject to many in- 
cumbrances; as judgments, ſtatutes, mortgages, fines, join 


and a qualified fee, which may be defeated by a limitation, 


c. Lit. 4 Int. 206, Dyer 33. 1 Jul. 18. 


lt is obſerved by Sir Edward Coke in his reports that 


an eſtate of inheritance is fee. ſimple or ſee - tail ; an eſtate 
of fee-ſimple is either an eſtate of inheritance abſolute 
and\indeterminable, as where lands are given to a man and 
he hath fuchs 1 abloluts eſtate that can 


| bis beg 


never 


a 
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is called a ſee · ſimple limited and qualified ; and in both 
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never determine; or a ſee· ſimple determinable, which 

may be in two manners, that is, expreſsly derived out of 
an abſolute and pure eſtate in fee-ſimple or implicit, and 
derived out of an eftate-tail : And that out of an abſolute 


_ eſtate in fee, alſo in two ways z firſt, by condition, as 


upon a mortgage, and that is called; Fee · ſimple con- 
ditional ; ſecondly, by limitation, in caſe one enfeolfs an- 


other of lands or tenements. To hold to him and his heirs 


ſo long as a third perſon bath heirs jof his body, and this 


theſe caſes, the whole eſtate in the land is in the feoffee, 
and therefore no remainder or roman be m 
upon either of them. 10 Rep. | F 

The implied eſtate in fee-lumple Fa Wert out ws an 
eſtate-tail, is when tenant in tail bargains and ſells his 


eſtate by deed indented and inrolled to one and bis heirs, / 


and afterwards. levies a fine to him and his heirs with pro- 
clamations, according to the ſtatute; he has n eſtate 
in ſee - ſumple, as long as the tenant in tail hath- heirs of 

his body, derived out of the eſtate tail; but this is a more 
inſerior and ſubordinate eſtate in fceiſunple than the other 
two afore-mentioned, for upon this a reverſion wr remain- 
der may be expeQant ; and yet he Who has any ſuch. 


eſtate of inheritance may plead that he is ſciſed of the 


land in his demeſne as of fee, without ſhe wing the begin- 
ning of his eſlate, as well where be hath a fee-ſimple, 1 
derived out of an eſtate tail, as a fee eee or | 
limited. 10 Rep. 97, 98. 

Judge Vaug lian ſays, that Lord Coke's caſe, Ic hand bad 
given to H. and his heirs, as long as B. hath. heirs of his 
body, with remainder over in fee, the remainder is void, 
being a remainder after a fee ſimple, tlio chat fee: Kere; : 
determines when no heirs are left. of the body of B. te 
doubts, whether this be law or not, in regard that when 
ſuch a baſe * * determine for want bs iſlue of the 


F V4 body 
— 
ji - * 


; 


es o MAXIMS AND" GENERAL RULES? 


body of B. the land returns to the grantor and his heirs, 
as a kind of reverſion, and if there can be a reverſion of 


ſuch eſtate, there is no reaſon why a remainder Ae 


be granted of it. Yaugh. 269. 


Tis true, Ma een e an abſolute 
or pure fee ſimple by neceſſary reaſon; for when all a man 
hath of eſtate is given or gone away, nocking remains but 


the abſolute ſee ſimple. 


A fee ſimple eſtate determinable upon a contingent, is 
a fee-ſimple to all intents, but got ſo durable as abſolute 
fee. And all fee-fumples are unequally durable, for one 


will eſcheat ſooner than another by the failure of heirs. 


An eſtate of fee-ſimple determines in a baſtard with his 
+ life, if he wants iſſue: But an eſtate to a man and his 
beirs as long as 7. S. has any heir, which is no abſolute | 


fee-ſimple, is doubtleſs as durable as the eſtate in ſee that 


J. S. hath to him and his heirs, which 1 is as an abſolute 


fee · ſimple Ibid. 269, 273. 


Where a man gives and deviſes lands to bis younger ſon, 


paying ſuch a ſum of money unto another perſon, the 


deviſce hath a fee-ſimple ; but if he do not pay the money 
accordingly, his eſtate ſhall determine by the ſame Jimi- 
” \ tafion, and ſhall go to the heir without any other Iimita- 

tion, and the quantity of the money, be it great or ſmall, 


is not material. And it was here ſaid that bpon one fee- 
ſimple, another fee-ſimple cannot be limited 3 tho' by com- 


mon Experience it is evident, chat on a fee-fimple deter- 
minable, another fee ſimple may be limited. But two fee- 


ſimples that may ſtand in ſeveral perſons 'diſtinQ, when 
they meet in one perſon cannot do ſo, for the greater and 
abſolute fee doth ſwallow up the baſe and TE be. 
2 Leon. 114. Hob. 33. 

By the law of England, b 
himſelf an inheritance in fee - ſimple by deed, without the 
word heirs, as I have already mentioned: I hough in caſes 


where the word /eirs is wanting, it has been held, that if 


chere 


a 8 0 8 


. 
— 
ws * —— — * 


muh 


— * 


OF, MAXIMS, AND. GENERAL RvuLES, „ 


there are other words equivalent; an eſtate in fee will paſs z 

but this muſt be underſtood where the intereſt paſſeth by 
the conſideration only, without any other ceremony in the 
law, and not where the conſideration together with an- 
other ceremony direct the eſtate ; as for inſtance; a bar- 
gain and ſale of lands to a man for ever, in conſideration 
of money and natural affection, there the. conſideration * 
alone diĩrects the eſtate, and conſcience ſaith, that the bar» 


gainee hath as great an eſtate in the land as the bargainor 


could convey, which muſt be an eſtate in fee, there being 


no farther ceremony to compleat it; [for where natural 


affeQion is part of the conſideration, the deed is good 
without inrolment]. 

But where a man in, Wa ae of money makes a 
feoffuutat of the lands to another for ever, there the con- 
ſideration only doth not direct the eſtate, but another 


ceremony is required to perfect it, and that is livery aud 


ſeifin, therefore the feoffee ſhall have but an eſtate for life, 


Der 167. 2 Nelſ. Abr. 928. 


The word mheritance is not only intended vis a man 
hath lands or tenements by deſcent of inheritance, but 
every ſee · ſunple or tail which a perſon has by his purchaſe 
may be ſaid to be an inheritance, becauſe his heirs may 
inherit him: And in a writ of right that a man brings of 
lands, that was of his on purchaſe, the writ ſhall ſay, 
which he claims to be his right and inheritance ;' and ſo it 
is in divers other writs, as appears by the regiſter. 

But there are ſome perſons who have inFeritance, that 
have it neither by deſcent,” nor properly by purchaſe,” but 
by creation; as when the king doth create any perſon an 
earl or baron, to. him and his heirs, or to the heirs male 
of his body, Ec. he hath an inheritance by creation. 

And if a man be created a baron by writ, poor Ae 
is called to parliament, he harh a fee ſimple in the barony 
without any words of IN. but if he be created by 

letters 
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letters patent, the eſlate of inheritance muſt be limited by 
apt words or it will be void. Lit. ſet. 9. 1 f. 16. 
. The Fa- TAI eſtate, is an eſtate of inheritance- 
whereof a perſon is ſeĩſed to him and the heirs of his body, 
begotten or to_be bezotten. 

It is a limited eſtate or fee, bepeted to that of fee» 


 fimple; and there nwft be not only the word heirs, in 


the deed which creates it, but alſo the word body, for tis 
that makes the eſtate· tail, without which it may a fee- 
imple eſtate. Lit. 2 

Fee- tail, is either a general tail; where lands or tene · 
ments are given to a man andthe heirs of his body begot- 
ten; or to a woman and the heirs.of her body begotten, 

In which caſe it is called general tail, becauſe how. 
many wives ſoever a perſon as holds by this title ſhall 
have one after another in lawful. marriage, his iſſue by. 
them ſeverally are all capable of inheriting in their terms. 

And it the woman has ſeveral huſbands, and bath. 


children or ue by every one of them, they may inherit 
Ater each other as heirs of her body. 


Or it isa tail-ſpecial, when lands are limited to-a man 
and his wife, and the heirs of their two bodies begotten ; 


and it is termed. ſpecial tail, by reaſon no, other perſons. 


can inherit the lands but the iſſues that are begotten on 


* that particular wife. 1 Inf, 


When lands are given to a | buſband.and wile, and, to 


the heirs of che body of the huſband, he has an eſtate. in 


general tail, and the wife an eſtate only for life. | 
This n becauſe. the. word irg hath relation i in gene- 
ral to the buſhand' s body. _ 
And if an eſtate be limited. to a. man's heirs that he 
ſhall beget-on the body of his wife ; tho' it creates a 


ſpecial tail in the huſband, the wiſe in that caſe will be. 
intitled to as 


If 


. wife for her life, and to their iſſue in remainder. 


„„ 
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.- if ai begs perfopc eee, en N ed wie. 
and another's wiſe, and the heirs of their bodies, it may 


be a good eſtate in ſpecial tail, e par ra o | 


40: Rep. 5 „N 
"There is an eſtate-tail within tha equity. of the ſtruts 
of Weftm. 2. where lands are granted to à perſon and his 
theirs male or female of his body begotten; in which caſe 
the male or female iſſue ſhall only inheric, enn the 
If here the ee be limited i e 00 8 ; 
the pedigree muſt deſcend by heirs male; and on the other 
-hand if it be to heirs female, the title muſt be derived by 


| heirs female one after another. 


So that where a grant -is made to a ka 

heirs/male of his body, and he has iſſue a daughter, who 
hath a ſon, and then dies, ſuch ſon may not inherit the 
eſtate, A heirs male. 
1 Inft. 
A leaſe for years may not be intailed ; if ic ho medacd 
a man and the heirs of his body, it is void; for a chattel 
cannot be turned into an inheritance z yet it may be afſignefl 
Den phe (foe 38 290) pp; 0onTeR; the ATE 
the land; and that in effect is an eſtate- tail. 


It is incident to the eſtate of tenant in tail, to be ait. 
punĩ ſhable of waſte; that ſuch tenant may le vy fine to bar 
his iſſues, Ic. or ſuffer a recovery alſo he may grant 
leaſes for twenty one years, or three lives, according to 
1 8. Reid cuſtom _"—_ lands by copy, 

«| 4 Inf. bs 3-4...) 1 
| 333 £6. nant cries coir 
eſtate an Wr owa Wee ot — nnn ; 
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e e ae ered ee tanke 
where lands are ſettled on che huſband for life, then to the 
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And if tenant in tail, general or ſpecial, die without 
iſſve, ſo as there is' no heir to take according to the limi- 
tations, the donor or his heirs may enter as in reverſion. 
Or che land ſhall deſcend to ſuch perſon as is limited 

| to havo it after the eſtate - tail is ſpent. 1 Salk. 

3. The EsTATZ-TAILATTEZX Poss1BILITY or leur 
EXTINCT, is where any lands are given to a huſband and 
wife and the heirs of their bodies in ſpecial tail, and one 
of chem dies without iſſue had between them, the ſurvi- 
vor ſhall hold the land as tenant in _ er A of 
ny ſue. | 

This is eine d none e but the donee or 
tenant in ſpecial tail; ſor the donee in geaeralteil may by 
er have iſſue at any time. 1 Co. Inf. 

Where the donees in ſpecial tail have iſfue, if the 
iſſue die without iſſue, fo that there is none other left 
which may inherit by force of the intail 3 the ſurvivor of 
the donees will have an eſtate 1 in ail after poſſibilicy ＋ 
ſue. Lite. 

- Thefe tenants in tail, 0 or 
wr life, ſuffering a recovery without the aſſent and to the 
prejudice of him in remainder, incur N af their 
eſtates 3 and ſuch recoveries are void. * 

But tenant in tail, after 'poſlibility of Me, Þ hot pu- 
niſhable for waſte ; as'is the tenant for life. ad 
Is is obſerved that by ſettlements guarding againſt 7 

dents, and en 4 ERS Pons this eſtate now 47 
dom happens. 7* Ph, 

4. The ESTATE HELD BY THE debate is when a 
man takes a wife, who is ſeiſed of lands and tenements 
in ſee · ſimple, or fee - tail, and has by her iſſue born alive 
which was capable of inheriting her eſtate, and ſurvives 
her, he ſhall, on her death, hold the lands for his life 5 
but if a woman maketh a giſt in tail reſerving a rent to 

2 5 + e FORDS Veat 2, Yo 19: 2087 
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ther and- her heirs, and the donor taketh huſband, and 
- hath iſſue, and the donee dieth without iſſue, when the 
wife dieth, the huſband ſhall not be tenant by the courteſy 
of the rent; for that the rent newly reſerved is, * 
Ac of God, determined. 
There are four requiſites to make a tenant by the cour- 
teſy: marriage, ſeiſin of the wiſe, iſſue, and death of the 
wife. iſt. The marriage muſt be canonical and legal, 
ad. The ſeiſin of the wife muſt be an actual ſeiſin or poſ- 
ſeſſion of the lands, and therefore, a man cannot be a te- 
nant by the courteſy. of a remainder or reverſion: So, if 
the wife be an idiot, the King by his prerogative is intitled 
to the lands the inſtant ſhe herſelf has any title. zd. The 
iſſue nluſt be born alive and during the life of the mother ; 
ſo that if the mother dies in labour, and the Cæſarian 
operation is performed, the huſband loſes the eſtate, be- 
cauſe at the inſtant of the mother's. death be had no iſſue 
born; and the land deſcended to the child in the mother's 
womb, and being ſo veſted, ſhall not be taken from him 
if the iſſue was born during coverture, and capable of in- 
zeriting che mother 's eſtate, it is immaterial at what time 
it was born, eee eee ae 
hall be tenant by the oourteſ. 4. 22) aps 
This eſtate is of a ſuperior degree to a mere tenancy fr 
life, and the huſband may, even in the life-time, of tbe 
wife; after the birth of iſſue, do many acts to charge the | _ 
lands, although he is only tenant by the courteſy initiate 
till the death of the wife, wherein his gſtate is conſumate; 
thus, if after iſſue born, the huſband makes a feoffment in 
fee, and afterwards the wife dieth, the feoffee ſhall hald 
for the life of theihuſband; for it could not be a forfeiture ; | 
ſor at the time of teoffgzent, the eſtate was a tenancy by ' Y 
Re nei trek ha man e 40 W 
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the courteſy, make a ſeoffment in fee upon condition, arid 
entereth for the condition broken, and then his wife dieth, 
he ſhall not be tenant by the tourteſy ; becauſe, although 
the eftate given by the ſeoffment was conditional, yet his 


- _ title to be tenant by the courteſy was extinguiſhed by the 


feoffment, for the condition was annexed to it. 
Esrarz 1x8 Dows is where the huſband dies ſeiſed 
e fee, or ſee- tail, and the wiſe ſurvives and 
takes as her dower the third part of all-the lands and te- 
- nements whereof he ſeiſed during coverture, for the 
term of her natural life. And this third part is to be 
_ valued according to the value of the eſtate at the time of 


2 the aſſignment of the dower, whether the premiſes be im- 
bh e e aaa: into the han ds of the 


8 by the common law L 


5 een points are material to conſider. 


"1ſt. Who may be endowed. ad. Of what. As to the firſt 
men, ſhe mult be the actual wiſe of the deceaſed, at the 
Anme of bis death. A divorce @- vincule matrimonit, de- 


be r but by che 


ſlatute of tinter the 24. if = woman elopes from her 
huſband, and Hues with an adulterer, ſhe loſes ber dower, 
_ unleſs her huſbands voluntarily reconciled to her. 

© "The widows of-tuaiters [except in caſe. of .certain mo- 
dern treaſons relating 0 · aher ci but not of ſelons, are 
darred of their dower. And an alien, i unleſs: ſhe is the 


© queen conſort, cannot be endowed, ſor an alien is incapa- 


ble of holding lands; and for. chat reaſon, the-widaw of an 
alien cannot claim dower of his lands, for he cauld legally 
poſſeſs none. As ts the ad. Of what : In general the 


Vio may be endowed of all lands and tenements of 


"which ber huſhand was ſeiſed in fee-fimple or fee-tail, at 
r and of which any of ber iſſue 
| | | might 
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might by poſſibility have been heir ; and a ſeiſin in law of 
che buſband will be as effectual as a ſeiſin in deed, to en- 
title the wife to her dower. - But of every ſeiſin in law. 
or actual ſeiſin of lands and tenements of the huſband, a 
woman ſhall not be endowed ; for if the grandfather. of . 
is ſeiſed of three.acres- of land in fee, and taketh wife, 
and dieth, this land deſcendeth to the father of A.” and 
the widow is entitled to her dower, or one acre. The 
father dieth, and ſo doth the wiſe of the grandfather; the 
wife of the father ſhall be endowed only of the two re- 
maining acres, for the dower of the grandmother is para- 
mount the title- of the. wife of the father, and the ſeiſin 
of. the father, which deſcended, is defeated, and he had 
but a reverſion .expeRant on a freehold ; and in this caſe, 
dos de doto peti non debet. But there is a great diverſity : 
here between a deſcent-and a pnrehaſe ; for, if the father 
bad taken the eſtate by purchaſe, the wife of the father 
would have been endowed alſo of the part afligned to the 
grandmother, 80, if the wife of the father is firſt ent 
dowed by the ſon, who enters after the death of his farhet 5 
and grandfather, the wife of the grandfather ſhall not be 
.endowed of the dower of the wife of the father. In 
ſome caſes, alſo, the huſband may be ſeiſed in fee; yet 
after his death, the wife ſhall not be endowed, as both of 
land given, and land taken in exchange, but ſhe may have 
her election to be endowed of which ſhes will, And 
where there are two joint-tenants in fee, if one maketh | 
ſeoffment in ſee, yet his wiſe ſhall not be endowed. The 
ſein. of the huſband for a tranſitory moment only, when 
the ſame act which gives him the eſtate conveys it out of 
him again {as where, by a fine, land is granted to a man, 
and granted back again by the ſame fine} will not entitle to 
. dower, for the land was merely in tranfitu, and never 
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reſted in him: but if it had reſted in bim for à fingle 
moment, ſhe would be endowed of it. If the huſband 
make a leaſe for life of lands, referving rent to him and 
his heirs, and he taketh wife, and dieth, the wife ſhall 
not be "endowed: of the reverfion becauſe he was not 
ſeifed of it during coverture ; nor of the rent, becauſe he 
kad bur a particular eſtate therein, and no ſee · ſimple; but 
if the huſband maketh a gift in tail, reſerving a rent to 
him and to his heirs, and after taketh wife, and dieth, ſhe 
mall be endowed of this rent, becauſe it is a rent in fee, 
ans by poſſibility may continue for ever. 

In general a wife may be endowed of all her | "IA 
lands, tenements, hereditaments corporeal, or incorporeal, 
although 1 the huſband aliens the lands during the coverture, 
for he aliens them ſubject to the wife's dower j but there 
are a few exceptions to this rule, for ſhe ſhall not be en- 
dowed of a eaſtle built for the public defence of the realm; 
nor of a common without ſtint, though ſhe may of a com- 
mon certain; nor of copyhold eſtates, unleſs by cuſtom ; 
but ſhe may of the principal manſion unleſs it be a caſtle 
built for defence of the realm, or caput comitatus froe La- 
' ronis, She ſhall be endowed of rent ſervice, rent-charge, 
and rent ſeck; but of an annuity that charges only the 
perſons ſhe ſhall not, nor ſhall ſhe if the freehold of the 
rents, common, c. were ſuſpended before the coverture 
and continue ſo during the covertare ; but if after cover- 
ture, the huſband do extinguiſh them, as by releaſe, ſhe 
Mall be endowed of them, Moreover, a woman ſhall not 
have dower of an eſtate wherein her huſband had not the 
legal, but only an equitable intereſt, nor of lands whereof 
ſhe has levied a fine, or ſuffered a recovery during cover- 
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By Magna Charta, c. 7. the widow may remain in the 
chief houſe of her huſband for forty days after his death. 
within which time her dower ſhall be aſſigned to her ; 
2 Bl. Om. 4.35. but if that houſe be a caſtle, and if ſhe 
ſhall leave the caſtle, a houſe competent for her ſhall be 
immediately provided for her, in which ſhe may dwell 

till her dower is ſo afligned. Theſe forty days are called 
| the widow's Fuarantine, and the lands to be held in dower 
muſt be aſſigned by the heir of the huſband, or his guar-- 

N dian, to entitle the lord to demand his ſervices of the heir 
for the lands ſo holden. If her dower is not aſſigned fairly, 
and within the ſorty days, ſhe has her remedy by writ of 
dower ; and after judgment, the ſheriff, by a writ of ex- 
ecution, will be commanded to aſlign it. If the thing of 
which ſhe is endowed is diviſible, her dower muſt be ſet 
out by metes and bounds; if indivifible, ſhe muſt be en- 
dowed ſpecially, as of the third preſentation to a church ; - 
the third toll-diſh- of a mill ; the third part of the profits 
of an office of ſtallage, or a fair ; the third part of adove- - 
houſe, or a fiſhery ; and the ſureſt way CP. 
of tithes is by every third. /heaf, Sc. 0 

A woman loſes her. dower if ſhe detains the title deeds 
or evidences. of. the eſtate from the heir, until ſhe reſtores 
them; and by the ſtatute of Glauceſter, if ſhe aliens the 
land aſſigned her, ſhe RL Wit and the heir 
may recover it. 1 
Dower by cufom, is bad aun ab 0 buſband's eſtate 
to which the widow is intit led after the death of her huſ— 
band, zu the cuſtow; of ſome. manor. or place, fo long 4 
ſhe lives ſole and chaſte. - M 6 bk 11938 bt * 

And ĩt ee 2 6p OE e third. part, fora | 
ſomie.places._ ſhe ſhall; have half the land, and in others 


thewhole during life, which is chen called her free . | 
L . 
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Altho a man grants bis wiſe over to another, and ſhe by 
force of the grant does live with the grantee, during the 
life of the huſband, her dower becomes forfeited; + - / 

Such a grant is void, and the wike wrod: erg 
notwithſtanding. 

A wiſe levies a fine with ber buſtand, the thereby bars 

herſelf of dower, 2 Danvers Abr. 

There are JoinTuxEs uſually made bythe huſband of 
great eſtates, in lieu — yy virtue of the N 
27 H. 8. 

4 2 Bl. Com. 137, * is a conjpercnt 
Ivelihood of freehold lands or tenements for-the wife, to 
take cſie@ preſently, in poſſeſſion or profit, after the na- 
tural; death of the huſband, for the life of that wiſe at 
leaft, E ſhe-herlelf is not the cauſe of the determiindtion 
or forfeiture-of-it ; as where the eſtate is eee, 
viduitate, and ſhe marxies. 1 


This deſcription is framed from the purview of the ſta- 


tute 27 Hen. 8. c. 10. commonly called the ſtatute of 
uſes, which enacts, That when an eſtate is made in 


poſſeſſion or uſe to huſband and wife and his heirs, or to 


the heirs of their two bodies, or of one of their bodies, 


or to them for their lives, or for the wife's life for her 
JoInTURE, ſhe ſhall not have nowes.” To effect 


however, a perfect joĩnture within bis. ſtatute, ſo as to 
bar a wife of her claim of dower, fix requifires muſt be 
punRually obſerved :—1ſt. Co, Lite. 36. The jointure muſt 


be made to take effect ſor her life in poſſeſſion or profir, im- 
medigtely on the death of her huſband. ' zd. It muſt: be 
ſor the term of her own life, or of ſome greater eſtate, and 


not for years, or pur autre vie. 3d. It muſtibemadeto/her- 


ſelf and no other in truſt for he. 4th; It muſt be made in 


fatisfaction of her hole dower, and not of a part of it. 
| *:"5rhi 
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5th, It muſt be expreſſed in the doed or inſtrument to be in 
ſatisſaction of 'dower. Gth. It muſt be made either before 
or aſter marriage ; but if it be made before: marriage the 
wife cannot waive it, and claim her dower at the common 
law, as ſhe may do when it is made aſter marriage. This 


| Ratute does not extend to copybolds, becauſe dowers of 
_ copyholds are warranted by ſpecial. euſtom ; but if the 


wife hath a compenſation for it, it ſha}l in equity be: 
deemed. a ſatisfaQtion for her free bench in copy lands, 
which is in the nature of a cuſtomary dower. Wood's Inſti 
124- There are ſome advantages attending tenants in 
dower-that do not extend to joĩntreſſes: and ſo vice verfa>- 
jointreſſes are in ſome reſps@s more ST than renants: 
in dower. 

- Tenant Hides eee law, is alged to 
no tolls or taxes ; nor can the king diſtrain on her eſtate 
for his debt if it be contracted during the © coverrure; - 
Co: Litt. 31. But on the other hand a widow may enter 
without any ſormal proceſs on her joirture land; as ſhe: 
allo might have done on dower ad oftium ere lei, whereas 
no ſmall trouble, and a very tedious method of proceed». 
ing, is neceſſary to compel a legal aſſignment of dower, 
Co, Lite 36, 37. | Dower is forfeited by the treaſun of the 
huſband ; but lands ſett led in jointure remain unimpeached 
to the wide w. And this brings us to en theſe ee \ 
that are, leſs, than freehold, | 

Exranys ron Lies are ant a * 3 or te - 
nements to a man to hold for the term of his own life, or 
ſor that of any other perſon, or for more lives than one; 
and Where the eſtate is ſor the life of another, the tenant 
is called danant pur aur vie... 2 Bl. Con 120. Wright: 
190. Co. List. 41. Cre. Jac. 20. 
Ter vitates:may be created: not only by the exprefs 
| worde 
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words beſore mentioned, but alſo by à general grant, 
without deſining or limiting any ſpecific eſtate; as if one 
grants to A. the manor of Dale, this makes him tenant 
for liſe. Such eſtates will, generally ſpeaking, endure ag 
long as the life for which they are grar. ted, but there are 
ſome eſtates ſor liſe which may determine upon future con- 
tingencies, beſore the life for which they are granted ex- 
pires ; as if an eſtate be granted to a woman during her 
widowhood, or to a man until he be promoted to a bene- 
ice; in theſe caſes, whenever the contingency happens, 
the eſlate is determined and gone. be incidents to an 
eſtate for life are—1ſt. That the tenant unleſs reſtrained 
by covenant, may of common right, take upon the land 
deniiſed to bim reaſonable effovers or botes. Co. Litt. 42. 
30. 20. ad. That his repreſentatives ſhall have the 
emblements or profits of the crop if he dĩes before harveſt: 
- for as the determination of his eſtate is contingent and un- 
certain, he ſhall not be prejudiced thereby. Co. Lit. 41. 
2 Bl. Com. 35. 2d. That the undewtenants or leſſees of 
tenant ſor life, ſhall have the ſame indulgencies as their 
leſſors: and in theſe caſes, where tenant for life, ſhall 
not have emblements, as where he forſeits for waſte; or 
does any thing to determine the eſtate by his own act, the 
exception ſhall not reach his lefſee. By 11 Geo: 1, e. 29. 
J. 15. the executor or adminiſtrators of tenant for life, on 
whoſe death any leaſe determined, ſhall-recover of the 
en erer, eee gene eee eee 
to the death of ſuch leſſor. 
If a leaſe be granted to a man en to hold 
the land duriog his life, and the lives of two other per- 
ſons; he hath but one wen, gere MN A pg | 


lives, and it is good with ſuch limitation, 


But where a perſon grants land S aww bleed vim 
and 
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and alſo to two others for their lives, none ean take but 
the firſt perſon, becauſe he is only party to the deed, and 
he reſt are only named in the habendum and not the grant; 
Raymond. 
In cafe any tenant for life Ks an an remain beyond 
the ſeas, or elſewhere abſent himſelſf, for the ſpace of 
ſeven years together, and no fufficient proof is made of his 
being alive, in any action brought by the leflor or rever· 
fioner, he ſhall be taken as dead. 19 Car. 2. | 
And by another fatute if a leſſee for life be not pro- 
duced, on moving the lord chancellor to that purpoſe and 
affidavit being made by thoſe in remainder, We. that they 
believe he is dead, they may enter upon the eſtate. 6 Ann. 
"IF 2 leaſe or grant of an eſtate. be made for the term of 
one thouſand years, it is only a chattel, and no wan 
ror of ſo bigh a nature as an eſtate for life... - | 
An ETA ror Years is a contract for the poſſeſſion 
Fo lands or tenenients for ſome. determined period; as 
where a man lets them to another for the term ef a certain 
number of years, agreed upon between the leſſor and leſſee; 
and the leſſee enters ann n Inft. . Co. EY 
46. 

ee fr i nth or a quantr Cd i rot 
conſidered as a tenant for years; ſor a year is the ſhorteſt 
time which the law in this caſe will take notice of. Every 
eſtate which muſt expire at a period certain and prefixed, 
by whatever words created, is an eſtate for years; and 
therefore the eſtate is frequently called a term, becauſe its 
duration or continuance is bounded; limited and deter- 
mined ; for every ſuch eſtate muſt have a certain begin- 
ning and certain end. But id certum eft quod certum reddi 

poteſt + therefore if a man make a leaſe to another for {6 

many years as J. S. ſhall name, it is a good leaſe for years; 
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ſor tho it is at preſent uncertain, yet when J. S. bath 
named the years, it is then reduced to a certainty. 2 N. 
Com. 143. 
eee 
this eſtate, it begins from the. making or delivery of the 
leaſe. A leaſe for ſo many years as J. S. ſhall live is void. 
from the beginning: for it is neither certain nor can ever. 
be reduced to a+ certainty during the continuance of the 
leaſe. And the ſame doctrine holds, -if a parſon make a 
leaſe of his glebe for ſo many years as he ſhall continue 
parſon of Dale; for this is ſtill more uncertain. But a 

leaſe for twenty or more years, if I. S. ſhall ſo long live, 

or if he ſhall ſo long continue parſon is good; for there 
| is a certain period fixed beyond which ir cannot laſt ; though | 
it may determine ſooner, on the death of I. % Js 
cating to be parſon there. Co. Lite. 46. 

We have beſore remarked, and endeavoured to aſſign + 
the reaſon of the inferjority in hich the. law: places an 
eſtate fur. years, when compared with an eſtate for-life, 
or an inheritance: obſerx ing that an eſtate for life, even if 
it be pur autre vie, is a frechald. z but an eſtate ſor one 
thouſand years is only a chattel, and reckoned part of the 
perſonal eſtate. Hence it follows, that a leaſe for years: 


may be made to commence ye. chang aac 
cannot. ibid. 


As if I grant lands (0 Tuer to bold ſrom has 


next for twenty years, this is good; but to hold from 
| Michaelmas next for the term of his natural life is void. 


For no eſtate of freehold can commence in futuro; becauſe it 
cannot be created at common, aw without livery. of ſeiſin, 
or corporal poſſeſſion of the land ; and corporal poſſeſſion 
cannot be given of an eſtate now, which is not to com- 
mente now, but hercafter, And becauſe no livery of 

ſcifia - 
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*Teilin is neceſſary to a leaſe for years, ſuch leſſee is not 
-{aid to be ſeiſed, or to have true legal ſeiſin of the lands. 


Nor indeed does the bare leaſe veſt any eſtate in the leſlee; 


dut only gives bim a” right of entry on the tenement, 


which right is called his intereſt in the term, or intereſſe 


| termini ; but when he has actually fo entered, and thereby 


accepted the grant; the eſtate is then and not before veſted 
in him, and he is pofſtfſed, not properly of the land, but 
ol the term of years; the poſſeſſion or ſeifin of the land 
remaining ſtill in him who hath the freehold, Thus the 


word term does not merely ſignify the time ſpecified in the 


leaſe, but the eſtate alſo and intereſt chat paſſes by that 
leaſe ; and therefore the lers may expire during the con- 


tinuance of the time ; as by ſurrender, forfeiture and the 
ike. For which: reafon, if I grant a leaſe-to A. for the 


rerm of three years, and after che expiration of the ſaid 


term, to B. for fax years, and A. ſurrenders or forfeits his 


Jeuſe at the end ol one year,. B. a intereſt ſhall immediately 

effect; · bur if the remainder had been to'B. | from and 
after the enpiration of the ſaid time, in this caſe B. 
intereſt will not commence till che time is fully G . 
vhatever may become of A.'s term. 

Tenant ſor years hath indidett to, and infeparadls' Gom 
his oſtate, unleſs dy ſpecial-agreement, the ſame eſlovers 
which the tenant ſor life was entitled to; that is hx» 
houſe- bote, fire-bote; er and hay- bote. 

Com: 35, a. 

Wich regard to — EP of land fewed 

y tenant ſor years, there is this difference between him 


and renant : for life: That where the term of tenant for 


years depends upon a certainty, as if be holds from mid- 
ſummer for ten years, and in the laſt year be ſows a crop 
of corny and it is not ripe and cut before midſummer, the 


— 


| 
| 
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end of his term, the landlord ſhall have it ; ſor the tenant 


knew the expiration of his term, and therefore it was bis 


on folly to ſow, what he never could reap the profits. of 


But where the leaſe for years depends upon an e 
tainty ; as, upon the death of the leſſor, being himſelf 
only tenant for life, or being a huſband ſeiſed in right of 
his wife; or if the term of years be determinable upon a 


life or lives; in all theſe caſes, the eſtate for years not 


being certainly to expire at a time fore - known, but merely 
by the act of God, the tenant, dr his executors, ſhall 
have the emblements in the ſame manner that a tenant for 
liſe or his executors ſhall be entitled thereto. . Not fo, if 
it determined by the act of the party bimſelf; as if tenant 
for years does any thing that amounts to a forfeiture; in 
which caſe the emble ments ſhall go to the leſſor, and not 
to the lefſee, who bath erm his eſtate by his own 
GENIE * 


An a ar WII I is, ai Jands ee d ä 


are let by one man to another, (o have and to hold at the 
will of the leſſor ; and the tenant, by force of this lettin 
obtains poſſeſſion. Co. Litt. 55. 2 Bl. Com. 125: * 
Inft. 131. z 

Every eſtate at will nd de at "RR will of both 8 
through one party be only named ; ſo that either of them 
may determine/his will, and quit the connexion with the 
other at his own pleaſure; But if tenant at will ſow, the 


land, and the landlord before the corn is ripe or when it 


any other annual profit, But if rhe tenant p 


is ripe; put him out, the tenant notwithſtanding, ſhall 
have the corn, and ſhall have free egreſs and regreſs to 
cut and earry it away, and ſhall not be forced to;þring his 
aQion'for'this;” becauſe he knew not at what time rhe land- 
lord would enter upon him, and ſo it is if 
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ſow the ground with zeorns, there the landlord may put 
him oat, becauſe they will yield no annual preſent profit; 
But if the tenant himſelf determine the will, the hndlot 
all have the profits of the land; | 

If a tenant at will commits voluntury waſte, i ada 
to a determination of the will; or if he holds the eſtate 
longer than he hath a right to do, it is a determination g 
ſo alſo, the exertion of any act of ownerſhip by the land- 
lord, as by entering on the premiſes, cutting down timber, 
taking and impounding a diſtreſs thereon, or making a leaſe 
for yeart to ommenoe immediately, and by a declaration tha 
the leſſee ſhall no longer hold, which muſt either be made 
upon the land, or notice muſt be given to the leſſee. Tf 
rent be payable quarterly or half. yearly, and the leſſee de- 
termines the will, the rent ſhall be paid to the end of the 
current quarter or half-year; and indeed tenancies at will 
are now in general conſidered as eſtates from year to year, 
in which the law will not ſuffer either party to determine 
che tenaney, even at the end of the year, without e 
able notice to the other. 
9. The Cor rnorp Estare, chat is held by City of 
Court Roll, is an eſtate in lands and tenements, which 
renanes have had time out of mind, to them and theft 
heirs in foe, or for lives, at the will e decor 
ing to the cuſtom of the manor. 4 

This is called « Baſe Temme, becauſe in tienes bes 
the copyholder held only an eſtate ot will, in judgment of 
law; but now by the cuſtom of manors, theſe eſlates 
are deſcendible, and the gant EE 1 inherie 
them, , Littleton,  _ | 

Yer copylioldete/ may not pleat or be bee 
any thing relating to their tenements, by the king's writ, 
but they are to enter a plaint in the lord's court; unleſs _ 
the lord. pretend to expel them out of their eſtates, 

L 


admitted xenant, and the party making it, continues tenant 
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In which caſe they may ſue a ſubp@na out of the Chan- 

. _ to be relieved, or have action of treſpaſs 3 the 

1 Ins. Finn. 

; * is by ſurrender and arcs that phate ſtats 
regularly paſs from one to another: 

A copyholder cannot transfer his intereſt to a FILE 
in any other way than by ſurrender to-the lord, accord- 

| _—_ I to the uſe of 122 that is to e 


eſtate. 
If a man would and; or deriſe kivcopyhetd late 
N = mut be done by ſurrender; the latter to the uſe of 
his. will: And otberwiſe the land goes to the heir at law. 
And a married woman may receive a copyhold by ſur- 
gender from ber huſband, becauſe ſhe comes not in imme- 
. diately. by him; but on the adnũttance of the lord. 
. Upon a ſurrender, the perſon to whom: made is to be 


till the admittance of the ſurrenderee ; but he cannot 
paſs away the land, or ſubject it to any other incumbrances, 
but thoſe at the time of the ſurrender. _ 

Till admittance, which is the giving of poſſeſſan, the 
e tenant hath. not an eſtate in the lands, which 

be may ſurrender to another; Except in 4 
vy deſcent. 

A ſurrender made · out of the lord's vert is to U 
ſented at the next court; and if the ſurrenderor or ſur- 
renderee die before tis preſented, in that 152 1 N 
ment aſterwards makes t good. 

If the tenants reſuſe to orient a fatremins abs hate, 
they 8 to ĩt e e GE Crete 
Ie. 1: 

— Thereare fines be. to the Jrd on a all — 
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in ee; and on. the death of a-copyhelder for life, a ri 


of the beſt beaſt or warm nee | 


cuſtom. - | 

And if the heir. « on the a of his en 0 EY 
come in to be admitted, upon three proclamations made 
in court, he may forfeit his eſtate. But ſee ſtat. 7 Geo. 1, 

By-cuſtom, the widow of a copyholder in ſee may 
'have her Free Bench, after the death of her huſband ; and 
there is alſo widow's eftate- annened to the e 
for life. 

Tho“ it is-held,' if the e ee 105 
af another, and then dies, the ſurrenderee ſhall have the 
land, and ouſt the widow of her eſtate. 1 Cl. 

Copyholds are not within the fatute of jointures, or 
of uſes ; nor ſhall be extended in execution ſor voy 


ſor they are not aſſers to bind the heir, We i; 
And yet they 5 mY rules . maxims 


of the common law, 


See the maxim: Conſucetuds manerii 2 ho, Oe. 
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Ceneral Rules concerning Pins s and Cour 


© VEYANCES of Lands. 


1. The Deed or Feorrmenr, is A grant or convey- 


ance of any manors, meſſuages, lands or tenements to 
another in fee, that is, to him and his heirs for ever, by 
the delivery of ſeifn and e n of the en We 
Litt. 


A ſeoffment is the moſt ancient de of Kalas at 


common law ; and is ſaid to excel a fine and recovery, for. 


it clears alt diſſeiſins, rect: een VEN onda 
wrengful eſtates. 


L 2 . 
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Aud which neither fine, recovery, nor bargain and ſale 
dy deed indented and inrolled does. 

- \ It alſo bars the feoffor from all collateral benefit, in re- 
\FpeR to conditions, powers of revocation, writs of error, 
{c. and deſtroys contingent uſes. Plcuden. | 
But no deed of feoffinent is good to paſs an eftate with- 
out livery of ſeiſin ; fo that if either of the parties die 
6 livery, the feoffment is void. 

. If a bargain and fale of lands be not relied, and the 
burgainor delivers livery and ſeiſin of the land, according 
to the form of the deed, it bas been held to be a good 
Koffment. Popham. 

Tho where one makes a feoffment, without any cot ſider- 
ation of money, Wc. by that the eſtate paſſes, but not the 
uſe, Which hall deſcend to the ſeoffor's heir. 1 Leon. 

Since the ſtatute of uſes, the deed of leaſe and releaſc 
| has taken place of this deed, as it unites the uſe and poſ- 
ſeſſion, without entry. 27 H. 8. 

The terms of parties in deeds, are ſeoffor and ſeoffee 
- grantor and grantee, bargainor and bargainee, leſſor and 
leſſee, deviſor and deviſee, obligor and obligee, c. 
2. The Dzzp os Lrasrt ARD RELEASE, as uſed in 
our law, ſignifies a certain iofiryment in writing, for the 
conveyance of a man's right or intereſt in lands and tene- 
ments in fee to another perſon who hath poſſeſſion thereof, 

A leaſe and releaſe make but one conveyance, being in 
nature of one deed ; and it amounts to a feoffment, the uſe 
dra ing after it the poſſeſſion, and ſupplying the place of 
| livery and ſeiſin, required in that deed. | 
This deed is now the uſual conveyance of lands or 

tenements; in the making whereof, a leaſe or bargain 
and ſale for a year, bearing date the day next before the 
day of the date of the releaſe, is firſt prepared and exe- 

- = emted. ; ; 
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To the intent that by virtue thereof, and of the flamute 
made for transferring uſes into poſſeſſion, the leſſee may 
be in the actual poſſeſſion of the lands, Ec. intended to be 
granted by the releaſe, and be thereh enabled to take a 
grant of che reverſion and inheritance the ſaid lands, to 
bim, his heirs and Aga: for ever, _ 

On which the releaſe mut be executed, reciting * | 
leaſe or bargain and ale for a year, and declaring the uſe, 
27 Hen. 8.” 

The leaſe for a year, "diterent from other leaſes, muſt 
have the words bargain and ſell in conſideration of a ſum 
of money ; and 5s. tho' never paid, is a good conſidera» 
tion, whereby the leſſee for a year becomes immediately) 
in poſſeſſion, on et the deed, without * entry : 
made, 

And it is held, if on y the words demiſe, grant, and to. 
farm let, are uſed in the leaſe or bargain and ſale for a 
year, in that caſe the leſſee cannot accept of a releaſe of 1 
the inhericance, until he has mag, entered and is in 
poſſeſſion. , 2 Lilly Ur. 

Tis proper in the leaſe for a year to reſerve pepper | 


corn rent, which is judged ſufficjentito raiſe a uſe : o as 


to make the leſſee capable of a releaſe. _ _.. 

The perſon who makes the releaſe, muſt not only have 
ſuch an eſtate in himſelf, whereout the eſtate may be de- 
rived to the releaſee _... ; 

Bur alſo the releaſe is to bare an;eftats. in 1 
chat is, in deedior in law, in the land of which the releaſe. 
is made, as a ſoundation far this releaſe. .. 

And there muſt be ſufficient words to make the releaſe, 
and to create and raiſe a new eſtate, or it will no be goo. 
1 

A releaſe made wer. who ik cine faking 


LI 4A al; thereof, 
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| thereof, has no right to the lands; or if it be made to 
a2 man, whoat that time hark nocking in he lands, is void 
in lay. 

For ke ought e deb lee, or a « poſſeſſion, 
or privity ; and without privity between the tenant in 
mrs, and the relating releaſs; wit will not operate. 

8 


Theſe releaſes that enure by way of rate an eſtate, 


; may be made upon a conditign, c. ſo as it be contained 
in the ſame deed, or lv at the ſame time with it. 


1 Mel 


3. The 8 dy Pie any Recovery ; and 
firſt, a fine is a firal agreement or conveyance upon record, 
for the ſettling or aſſuring of lands or tenements, and is 
acknowledged in the king's court by the cognizor, to be 
the right of the cognizee ihe perſon to whoamthe acknow- 


ledgment is made. 
ii obſerved that this fine is bemnchpaly upon a ate 


- ation on a writ of covenant, cr. and fuppoſes ſome 


controverſy, when in fact there is none; and this is done 
to ſecure the title that a perſon has in lis eſtate againſt all 
Or it is to cut off intails, ſo that lands may with the 
greater certainty be conveyed, eicher in fee, wit, for life 
er years. Weſt's Symb. © | 

And as a fine for its better credit i is 8 


in the preſence of the king, being levied in his court of 


Common Pleas; it therefore binds' married women, who 


are parties, and others whom the Ora END 


. party; ſhe is to be ſecretly 


examined by the judge or commillioner that takes the fine, 
wherher ſhe conſents. freely.-thereto, and otherwiſe the 
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A fine is eicher. ſingle, or double, which may be with 
a render back again of tht lands; and fines are with pro- 
elamarions according to the ſtatutes, br without them at 
nahe, nn beſt and moſi 
uſed. GRünt 2 AW: ch 9 τ N M . 
There are mierte four ſorts of fines ;-tho” the fing 
Sur cognizance de droit come ceo, &c. is the prineipal and 
Aureſt kind of fine, as it gives preſent poſſeſſiom to the 
cognizee, without any writ of execution: And this id a 


Fine accor ding to the flatute. 2 Inſt. Nennt 
Upon lexying a fine, the privies in blood ar the in 
of the cognizor, are barred preſently thereby. 98 


Nut ſtrangers to the ſine who A en pee gde, 
have ſive years time allowed them PAI? br Wa 
Oe. and claim their rights. / « 9 60-3 

The like time is given to infants, . 
full age, and to feme coverts, not joining in the fmes; 
after the death of their Iuſbands ; alſo to priſoners after 
they are ſet at berry and perfons vat uf dhe Welt WP" 
their return, c. Huf. | 
And à future inte eſt cannor be barred Vp hin ny 
five years after its coming in eſt; in cafe e, 
er remainder in lands. 

A perſon that has two titles, mall have en 
to make his cfaim; and where there is no preſent nor 
future right in land, &e. but only a poſſibility: ar the time 
of levying the fine, fr tel enter ee ef. 
pleaſes. 10 h 45.5 $4 Yah 55 2 

In cafe one dues hips the enter Innds, white 
be is in poſſeſſion, or being let do his en, ne 
ſhall not hurt or aſſec him. 

A man ſeiſed of an eſtato in be dople YT —_ 
remainder or reverſion, may le vy a fine there. | 
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| So may a tenant for liſe, to hold the land to the cog- 
nizee during the life of ſuch tenant ; but a perſon. who 
is only, tenant for. years, cannot levy. a fine dern. 
unleſs he have a aer eſtate. Fs 

If a perſon who is tenant for life of hat grants a 
Pester eſtate therein by fine, than for his own life, his 
eſtate will be forfeited, of which he in ine, Se. 
may take preſent advantage. Dyer. 

Lands bought of divers perſuns, by ſeveral — 
me e but in hat caſe the writ of covenant 
is brought by the vendees againſt all the vendors, and 
every vendor warrants againſt him and hls heirs. ; 

On a ſine uſes may be raiſed, and created, c. declared 
by indentures made before or after leyying the fine. 

And the uſual fine bars the iſſue in tail, and not tho 
| tn reverſion-or-remaipder, but a recovery cuts off all. 
| ; Levin. 1 ain e 0 Nein ee 1 9 
- , A Recovery, is a formal act by conſent, made uſe of 

ſor the better aſſurance of lands and tenements. Few | 

And the end and effect of this recovery, called in the 
law a common recovery, is to dock and deſtroy eſtates· tail, 
remainders and reverſions, and bar * ſormer owners 
thereof. 1 Co. Inft. 

A common recovery may be with fingle, double or 
treble voucher, and accordingly bars: And to. a reco- 
very, there muſt, be e ae . 
tenant and vouchee. 1 8 

The demandantis —— A hs, fits * eurit of 

entry, and therefore may be termed the recoverer ; The 
| — againſt whom the writ is brought, termed 
the recoveree ; and the wouchee is the party whom the te- 
Kant vouches and calls to warranty for the lands demanded. 
| ee ene is a calourable ſuit, or 
1 | — action 
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action real brought by the demandant, Who is uſually 
ſome friend of the perſon having the eſtate, and he by 
a ſeigned count or declarat vn . ho was ape: 
the land, by the tenant, | 

Then the demandant is ſuppoſed to come into court, 
and this fergned tenant, if it be a ſingle recovery, is made 
to appear and vouch to warranty the bag-bearer" to the 
euſtos brevium, Who is called the common. Wer 1 is 
ſuppaſed to warrant the title. | 

And this vouchee appears, as if he nates to defend 
the ſame ; and for that end ctaves a day ſor making his 
defence, but on the day given he makes default, fo that 
the plaintiff or demandant has judginent to recover the 
land againſt the tenant or defendant, and he to recover in 
value againſt the common vouchee ; _ 

On which there goes out a torit of ſei ſin far the ef 
ſeſñon of the lands. D. der and Stud. | 

In caſe the recovery be with double, or treble vedic 
then by fine, feoffinent, or leaſe and releaſe, the eſtate 
muſt be diſcantinued, and a. tenant of the freehold made 
of the* land; and thereupon the practice is to bring a 
writ againſt that tenant, and be bs 00: vauch ann | 
tail, and he the common vouchce. 

Whereupon judgment is given for the a 60 

agaiuſt the tenant, and for the tenant, to recover in value 
22ainft the vouc bee, and ſo the firſt vouchee agaioſt'rbe 
ſecond, e. as the recovery is brought. 10 Rep, 
Theſe recoveries are much favoured in law, many of 
the inheritances of the kingdom depending upon ſuch 
kind of aſſurances; and they ſuppoſe a recompence in 
value to all perſons that loſt the eſtate: But the rewvey 
in value is only imaginary, and yet it is a barca tha intel] 
for ever. 
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Wupere there is a renarie for life, wich reinainder in 
tail, and remainder or reverſion in ſee. ; if the tenant for 


Iife be implended by agreement, and he vouches the tenant 
In tail, who vouches over the common wourhee ; 
This bars the remainder or reverſion in fee, tho' he 


in reverſion or We 00mg never aſſented to the recovery, 


1 Co. Rep. 

But if tenant Pu life thing ſuffers 'a recovery, with- 
out the conſent of him in remainder, it is no bar: Alfo 
2 recovery, tho' well ſuffered, bars only where there is a 
privity in law; that is the iſſue, and he in remainder and 
reverſion, Oc. 

It ſhall not bar the heir, * claims as a purchaſer, 

and not by deſoent; and a ſtranger is not barred by reco- 
very, and non- claim, as in caſe of a fine. 3 Rep. 
On ſuffering a recovery, a perſon may ſell and diſpoſe 
of his eſtate as he pleaſes z but either a fine or recovery 
may be avoided on account of W or by! reaſon of d 
and deceit, Cc. 

By flatute recoveries are held to ve good, without con- 
veyances from leſſees to make tenants to the writ of entry, 
e. ſo as ſuch tenants have conveyed to them * 
for life at leaſt, 


- Purchaſers having bovis in poſſeſſion of the lands twenty 


years; may produce deeds making a tenant for'ſufferiny 


any 1ecovery, and declaring the uſes, which ſhall be 
allowed to be evidence of it, as not e e 
on record. 

And aſter that ſpace of time, all-recoveries are deemed 
valid, if it appears there was a tenant to the writs, and 


the perſons had an eſtate ſufficient to ſuffer them, not- 


n the deeds are loſt. 14 Geo. 2. 


4. The 
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FT The Duo. or Banca and SALE, is a deed or 
| conveyance whereby the proper:y-of lands and renencents 
is, for good and valuable conſideration, granted and. * 

ferred from one perſon to another.. 

Tis called a real contract, . is 4 
g by both the parties to the bargain; as if one bargain and 
| {ell his land to another perſon for money, the money in 
that caſe is a recompence to him for the land, and the had 
to the other ſor the money. 1 LIV. 
And if money is mentioned to be paid in a dne oa. 
 fale; and in truth. none is ; ſome authors ſay, it may dea 
god deed of bargain and ſale, becauſe no averment lies 
againſt that which is expreſsly affirmed in the deed ; a 


fa © WW 


® ix be queſtioned as fraudulent. Dyer. 3 
| Yet where a deed expreſſes a conſideration upon. a pur- 
ſe chaſe,' others-hold this will'be no proof upon a trial that 
14 the money was actually paid; but the ſame. ault.be, made 
u 5 


aut by witneſſes. Style. | 
A bargain and als of lade in fee, is to be by 41 
indented and inrolled in one of the courts. at Weſtminſter, 


er in the county where the lands lie, before the 110 
otulbrum, and. juſtices of the peace 4.46: 


And the iurollment muſt be 5 1 6s. W Pls 


my alter the date of the deed, to obe accounted at twenty=; 
wy eight days to the month, Wia K 
be But this extends not to. bargains and ſales {LNG 
wo years, c. for they are good tho not ard nor by 
| rieed indented. 27 H. 8. Aeg, 
— The' death of either the. bargainorion Fele . before: - 


the inrullment of this deed, will not hiuder 01 pgs 
not- the eſtate. 


But che freehold i is in the Gba WA it is „ 
| and therefGre the bargainee may not bring action of treſ- 
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paſs before entry had; yet tis laid he may ſurrender or 
aſſign his intereſt. 1 Co. [nfl 

-- By the ſtatute of inrollments, the eſtate ſhall not veſt, 
except the deed be inrolled; but this being done, it ſet- 
tles and veſts from the beginning, according to the ſtatute 
of uſes. 

Where a bargain and fale of land is made, it - paſſes the 
freehold of the lands, and alſo reverſions and d a 
without livery and ſeiſin. 

Tho' in general no perſon can make ſuch deed of 
bargain and ſale, that has not the poſſeſſion of the land 
at the time of the ſale: For if he be rot in poſſeſſion, 
nor receives the rents; to make it good, there ought to 
be hvery, and the deed is to be ſealed on the lands. 8 

There is a Baxcarin AMD Sal or Goods, which a 
perſon may at any time fell, even the' an execution be 
coming out againſt him; unleſs there is a private truſt 
between the parties, and the wit of execution is delivered 
ta the ſheriff. - Ney. | 

- But a ſale of goods upon a Sunday will not alter the 
property; and a contract for the fale of goods, for 10 /. 
or upwards, ſhall not be good, except the buyer receive 
part of the things ſold; or gives ſomething in earneſt to 
bind the bargain ; or {ome note thereof be made in writ- 
ing, figned by the party, Wc. 29 Car. 2. 

An agreement for the ſale of laudi muſt be in writing, 
and be ſigned by the ſeller, or it will not be binding; tho 
a guinea or other money be given in egrneſt. 

On any bargain. or contract. where there is rot what 
is called quid pro quo, it is void in law, and termed n 
nade contract: But if the ſun given be ever foſmall, the 
contra is good. 8 | 


Aud 


* 
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And if a contract or bargain be to pay ww ct | 
at a day to come, and he dies before, it ſhall go and be 
paid to his executors, or adminiſtrators, Dyer. _ | 

5. Deeds of Gir rs and Granrt,; a deed of gift is is a 

.conveyance or inftrument, by which lands and tenements 
or goods are paſſed from one to another. 
And a giſt is of a larger extent than a grant, it being 
applied to things moveable and immoveable ; this deed is 
alſo good, without any conſideration : But great care muſt 
be taken that there be no fraud in making it. 

For if a.gift and conveyance of lands be made with ig- 
tent to defraud. a purchaſer on good conſideration, as 
2 ſuch purchaſer ir ſhall be deemed void. 

And the ARE Ie eee 
hall Sea en wing af the lands, Cc. enen, 
wiſe impriſoned. 27 EHE. 

So it is where any bn n rand is Prog of 
lands or goods, to deceive creditors of their juſt debts, as 
to the creditors it is void in law ; but not againſt the party 

« bimſelf that makes the deed, ar hisexecutors, 7 Wer 
hom it remains good. 1 I. | 

A general deed- of gift of all a man's 205 is liable 
to ſuſpicion of being fraudulent, tho' a true debt be wing 
D e en made; and ee ker 

ereditors. 5 | 

And the ſeveral marksiof froud i in law, are if a gift of 
goods be general; if the donor continues to poſſeſs and uſe 

the goods; if the deed be made in ſecret ; or upon any 
implied truſt and-confidence ; or if done * an adlion is 
depending. 3 Rep. „ 

Therefore whenever a. gift is made in ſariafaQtion of 
. debt, ic is proper to have it done in a public manner, before 

witneſſes of credit; and that the goods and chattels at the 
* ſane time be appraiſed to the full value. Hebart, f 
Es 8 1 
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In ſome caſes, there is a gift in law; as where a perſon 

is made executot of à will or marries a woman, the law 
in the one'caſe gives him the teſtator's goods, and in the 
other caſe the goods of the wife, liable to ſatisfy debts. 
1 Go, Inft. 

AGranr, is a conveyance in writing of ſuch incorpo- 
real things as lie in grant, and not in livery ; and grants 
are made by perſons who cannot give but by deed. 

Here the things grantable are reverſions, advowſons in 

grols, tithes, rents, ſervices, commons, and ſuch like; 
but generally we ſay land is granted in any deed, and the 
words give and grant, &c. of what lies in grant, will 
amount either to a gift, grant, ſeoffment or releaſe, c. 
. There muſt be a foundation of intereſt in grants, or 
they will not be good ; and the law does not allow of a 
grant of titles only, or rt EL intereſts, or of rights 
that are merely ſuture. Bacon. 

A grant ſhall be taken in ined che: grantee ; alſo 
the grantee himſelf is to take by the grant, and not a 
ftranger: in caſe lands are granted by ted; the houſes 
that land thereon paſs to the grantee. | 

And by the grant of all the lands, the woods will paſs; 

Ae is own, Oc. do not paſs in ſuch a grant, be- 
cauſe they are ſeparated from the freehold. 1 Inf. 
: In every grant there mufl be a grantor or perſon able 
to grant, and a grantee capable of the thing granted; 
ſomething granted as is grantable; it is to be done in the 
manner the law requires, and there muſt be an acceptance 
of the grant by him to whom made. 

One attainted of treaſon, or felony, may make a grant 
and it ſhall be good againſt all perſons but the king, and 
the lord of whom the land is held; and e too 
for his relief in priſon. © 


14 
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If any grants are made by perſons non. ſane memorie, 
they are good, as to themſelves, but voidable by thei” 
heirs, &c. and though infants, and feme coverts, are not 
capable to be grantors, yet they may be grantees ; 

But ſubject to the diſagreement of the huſband to the 


grant made to his wife, and of the infant to n 
his full age. Perkins. 


Where there appears to be incertainty, or impoſſibility 
in grants, or when they are againſt law, they are judged 
void. 

6. A e or 3 c. is a demiſe or letting of 
lands or tenements to another for term of life for years 
under a rent relerved. 

All leaſes that exceed three years, are to be reduced in- 
to writing ; and if the ſubſlance of a leaſe be put in wri- 
ting, and ſigned by the parties, tho it be not ſealed, it 
ſhall have the effect of a leaſe for years. 29 Car. 2. 

And where a leaſe is ſealed by the leſſor, but the leſſee 
bath not ſealed the counterpart ; the ſame is binding, ſo 
as an action of covenant may be brought e ee 
upon the leaſe. Owen. 

If articles of agreement only are · made, with covenants | 
to make a leaſe ſor a term certain, at and under ſo much 
rent, this implies a leafe, and has been ſo adju.lged. 
Alſo the words to have and poſſeſs lands, in conſider ; 
ation of yearly rent, will make a leaſe of the land; and 
a licenſe to occupy and take the profirs, &c. amounts to 
a leale. Croke Els. ] 

Leaſes may be made for any number of years, or 
months, Cc. But the term muſt have a certain com- 
mencement, and determination; anc if by reference to 
a certainty, it may be made certain, the leaſe will be 
good. , 


M2 A leaſe 
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A leaſe is frequently granted for twenty-one years, if 
the leſſee ſhall ſo long live, and is good, tho it contains a 
cenainty in an uncertainty. - 

One makes a leaſe from three years to eb years, it is 
good for fix years; but where a leaſe is made in writing 
for a year, and ſo from year to year, as long as both the 
leſſor and leſſee ſhall agree, this binding is but for a year. 

Yet if the leflee does enter upon the ſecond year, he 
thereby becomes bound to hold the land, &c. that _ 

Mod. Caf. 
It is a maximin law, that rent on leaſes muſt be eferved | 
to him from whom the land moveth ; as the leſſor, or 
his heirs, Cc. 

If a leaſe is made for years of lands in ſee · ſimple, ren- 
. dering rent to the leſſor, his executors or aſſigns, during 
the term ; the heir ſhall have the rent as ES to the 
reverſion. 

So where the leſſor dies bann he day of payment of 
rem, it ſhall go to his heir; but when it grows due in the 
leflor's life-time, it goes to his executors. 10 Co. Rep. 

Here it is ſaid the rent is not due till the laſt minute 
of the day ; for which reaſon, if the leſſor die upon the 
day whereon pens, and rent is an his heir ſhall 
have it. 

And yet if it be paid that morning, before the leſſor 
dies, his executor ſhall retain the ſame. 

In caſe\ perſon makes a leaſe of lands, aan rent 


at ſuch a feaſt, or within one month aſter; and the leſſor 


dies between the ſeaſt · day and the end of the month, the 
rent muſt be paid to the heir, and not the Executor; be- 
cauſe until the month's end it was not due. 1 Saunders. 
If a tenant for life dies on the day on which the rent 
was reſerved to be paid, his executors, c. in an action 
upon the caſe may recover the whole rent of the under- 
tenants, 
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tenants, or if he die any time beſore ſuch day, due * 
portion thereof. Stat. 11 Geo. 2 a 
Leſſees that hold over lands after the enpiration of 
their terms, ſhall pay double rent; and when half a 
year's rent is due from any tenant, and no diſtreſs can be 
found on the lands, the leſſor or landlord may ſerve an 
ejectment on the land, and have judgment to recover, 
Ce. 
But a leſſee in lach caſe may dn fn eee 
his bill in equity, and be relieved thereon, 4 Geo. 2. 
And if a tenant in arrear one year's rent, ſhall deſert 
and leave the premiſes, iwo juſtices of peace, at the land- 
lord's requeſt, may enter upon and view the lands, Wc. 
And if on notice fixed by them, the tenant does not re- 
turn and pay the rent, his leaſe ſhall become void. 11 
Geo, 2. 
A perſon of common right may Amis ſor rents, cho 
there be no clauſe of diftreſs in the leaſes, ſo as he have 
the reverſion of the lands. 1 nf. | ; 
The diſtreſs for rent is to be taken on the land charges — 
able therewith; and it muſt be made of ſuch things 
whereof the ſheritf may make replevin, and deliver in aa 
good condition as at the time of the taking. Roll. Ar. 
Auy goods may be taken in diſtreſs, as well as cattle z - 
another's goods in the tenant's houſe, and beaſts of a 
ſtranger in the landlord's ground, being levant and couch-. 
ant, and having well reſted themſelves there, may be. 
likewiſe diſtrained. 2 nf. 
For the land is debtor for the rent and. the landlord: | 
need not require whoſe cattle they are that he finds therein. 
Where goods or chattels ſhall be diſtrained for rent 
reſerved upon any leaſe or contract, if the goods are not 
replevied by the tenant within five days after ſuch diſtreſs 
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and notice thereof, they may then be appraiſed by two 
ſworn appraiſers, and ſold by the perſon — with 
the under ſheriff, or conſtable of the place, Oc. 

An inventory is taken of the goods diſtrained in the 
preſence of witneſſes ; and the conftable, We. muſt ſwear 
the appraiſers, to appraiſe them truly; and the- debt 
being ſatisfied by the ſale, the overplus of the money, if 
there be any, is to be left in the conſtable's hands, for the 
owner's uſe. 2 W.& M. | 

If any tenant fraudulently carries away his goods, to 
prevent a diſtreſs, the landlord within thirty days after 
may diſtrain them, wherever they are; and the tenant 
and perſons aſſiſting in the fraud, ſhall forfeit double he 
value of the goods. 

And where ſuch goods are concealed In any baute or 
place, on oath made of reaſonable ground of ſuſpicion 
before a juſtice of peace, by his warrant the houſe may 
be broken open to diſtrain them. 

The landlord may alſo diſtrain any cattle of the tenant's 

ing on commons, or corn, graſs, or fruity growing 
on the lands, and cut, gather, cure and difpole of the 
_ fame, &c. 

This is in caſe the tenant does not before pay the rent, 
and all coſts and charges. 11 Geo. 3- cap. 19. | 

Ona reſcous of goods diſtrained, treble damages and 
coſts may be recovered againſt the offenders, by action on 
the caſe. 

And if any diſtreſs or ſale be made, wherd no rent 
is due, the owner of the goods diſtrained niay by an action 
of treſpaſs recover of the perſons aroning, double the 
value and full cofts. oF 

7. The Dezp or Monrose, is a conditions] con- 
veyance of lands or tenements, Qc. as a ſecurity for mo- 
ney borrowed, 


It 


enn "©" Ae ou 


* ET” 


ad > * 
— — 
1 * — 
g 0 


or MIAXIMs 4nd tet eee 124 


It is called aortgage, ocatfiithe? lands are as a dead 
pledge, until the money borrowed is repaid j or ſor that 
if the money be not paid at the day, the land dies to the 
debtor, and is forteited to the creditor Liii. . 

And mortgages may be made in ſeveral ways; as by 
leaſe for a long term, leaſe and releaſe, or aſſignment, Oc. 
[ but they are commonly made by leaſe for five hundred 
years, wherein a pepper · cora rent is reſerved, -- + 

In which deed there is contained a proviſo or condition, 
5 Mg TERED #206 LITER 
r ceaſe and be void. 0 
t And here until failure be made in be mort» 
e gagor hold: the lands; bat if failure is made, on which 
the mortgagee enters on the land, yet the mortgagor has an 
equity of redemption, and may call the mortgagee to an 0 
count for his receipt of the profits. 1 If. | 

Likewiſe the mortgazee.- if he be minded to bar hy | 
equity of redemption, may call the mortgagor to ac- 
count, either to pay what is due, or be forecloſed of 
his equity ef redemprion ; which the court of Chancery 
will generally order: Though upon the mortgagor's pay= 
ing the intereſt of the money, theſe ae often con- 
tinue a long time. a 

The right or intereſt in lands mortgaged is by law 
in the mortgagee before ſorfeiture; he has purchaſed the 
land as it were upon a valuable et, as ted * 
will intend. 
ent For tho' the et zoper may ee yer it 19 not cer- 
lion tainly known whether he will do ſo or not; and if he 
does not, the eſtate becomes abſolute in the mortgagee, 
who is eſteemed in poſſeſſion on executing _ ens. 
2 Lilly Abr. 

Therefore if the money be not paid, whereby ti bu 


is forfeited, the 3 may bring an ęjectment without 
It {W«Qual entry. 
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— Heiry is intereſted in-the condition, 
a money and fave the forfeiture; and ſo 
may the "exvetitors, fc. And it is held that mortgage: 
„ IEF 
rs r 

The perſonal —— 
favour of the heir, be applied to pay the mortgage, where 
e ee eee eee As ol 
"eVonris. 

— vhrpeencagezid; Wen 
equity that the third mortgagee may buy in the firſt 
eme ee, ſhall _— * 11 
mortgage. g 
hs nnn Foch; en man fai 
the money paid by the third mortgagee to the firſt, and 
- alſo bis own which he lent on the laſt mortgage. 

And where perſons haviag once mortgaged lands, do 

e without diſcovering 
The' firit mortgage, their equity of redemption will be 


ſtarute4 & 5 V. M. 
| be 
land, Wc. mortgaged, and there is no ſuit in equity for 
forecloſing or redeeming it, if the perſon inticled to re- 
deem, ſhall pending the action, bring the principal and 
intereſt due, with coſts, into court, it ſhall be taken as a 
ful-facieſaQion of the mortgage, 

And the mortgagee ſhall thereon. be obliged to · recon- 
yey the land to the. mortgogar, _— pd. 
7 Geo. 2. 

8. The Daz or Sonn nns is an inſtrument where · 
by a particular tenant of lands, Qc. for life or years, does 
| tas ee who has the 


forfeited, ä W Se. by 
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| inimediate reverſion or remainder, ſo that he may have 


dae preſent poſſeſſion thereof. 1 Co, It. 
There is likewiſe à ſurrender without. deed, called a 
furrender in lane; as where a perſon has a leaſe of a 
term, and during the term of his leaſe takes a new leaſe 
of the ſame lands, it will wn in e n 
former leaſe. * ö G11; nne 


And this ſurrender ſhall ws * Wy W ee 


| leaſe be for a leſs term than the firſt ; and altho' it is made 


upon condition, or be a voidable leaſe, for both the leafes 
cannot ſtand together in one perſon. 5 RE. 
A lenſe is made for years, to commence-at a future day, 
this intereſt may not be ſurrendered by deed; but if the 
leſſee before the day does accept of a farther: leaſe of the 
land, thereby the firſt leaſe becomes ſurrendered in law. 
And thus the ſurrender wrought. by operation of law, 


is of greater efficacy than that made by deed, Gy 


by the party. 6 Rep. * 

In the making a ſurrender, the ee hs dl 
an eſtate in poſſeſſion of the lands ſurrendered; the ſur- 
rendree is to have a higher or greater eſtate in his own 
right, than the ſurrendcror hath- in the land, that the 
ſurrenderor's eſtate may be drowned therein and bt 
muſt be ſole ſeiſed of his eſtate in reverſion, Ac. 2 Rall v 
Abr. | Rae 
A ſurrender may be abſolute, or conditional, and be to 
a uſe; but it cannut be made of an eſtate in fee, ,byithe 
common law; nor 1 r e. ſurrender v 


another, | | 3 *;2 
I a leſſee for life con to one in remainder fo 
years, it is void. Croke Elis. WSN 


9. A Wirt, or Lazr WiLL au TesTaMENT, is a 
a e — whereby a perfor declares 
his 
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bis miad and intent, as to the di poſition of his lands 


„ mann * n 


ü ua wil wha lands are given, e i is called a 
deviſe; but when goods and chattels are given, they are 


termed a legacy: And in a will of goods there maſt be 
an executor appointed, but Aa org n the 


e 1 . 

All perſons that have a ſole eſtate in fre-kmple, of any 
lands or tenements, may deviſe and give «way the fame 
by will o whom they think fit; and this extends to perſons 


ſeiſed in coparcenary, or as tenants in common. 35 Ji. 8. 


- Lands intailed are not deviſable, only thoſe held in fee, 
and goods and chattels; and wills made by infans, fc. 
or perlons not of ſound memory, are deemed not good in 
law'; but 'ris faid an infant at the age of fourteen may 
make a will of his goods or chattelss 

By the ſtarutefor prevention of frauds, wills and deviſes 


of lands, c. ſhall be in writing, and figned by the devi- 


for, or ſome other by bis expreſs directions, in the preſence 
. 9 8 

And no will made in writing ſhall be revoked; but by 
eee that is made in writing, or by cancelling 
the ſame by the teſtator himſelf, e ans, S. 
he het i: rH 
Where a man ye sites all his lands and tene- 


| ho all the lands be hath in poſſeſſion, and alſo in re- 


verſion do paſs: Though if '« perſon having lands in 


dee, and ther lands for years, does make ſuch deviſe of 


all his land, Ec. thoſe in ſeo-fimple olg paſs thereby 
2 Danvers's Abr. 

TDis held that lands bought aber thi eg a will, 
mall not paſs by the deviſe of all lands and eſtate, where 
8 of 


\ 
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of the teſtaror ſhould die poſſeſſed. 3 for a-deviſe-of lands 

is not good, if the deviſor ot W 
them. 

In ſuch a caſe deviſe of toad ng all; 69a 
ſtrued good, tho! the teſtator had.them not at the time of 
| waking his will. 1 Sab. } 
| © There are likewiſe ſome other ns e 2 

be deviſed by will to one for life, with e to an- 

other ſor the reſidue of · the term. . 


a But a perſonal chattel may not „ 
life, with. remainders to others; .ye the uſe thereof. ma 

i and the thing itlelf afterwards to another. M. 

By way of future executory deviſe, land e 25 
" viſed to an infant in his mother's belly, and be good; tis 
ar etherwiſe by grent or giſt, where there qught to be one 


of ability to haye pteſently. e II IES ae" 
Fiche lands are deviſed by aides aut 1 hold to 
him for evet, the deviſee ſhall have a fee-ſunple z ſo 
where land s given to one to diſpoſe of at his pleaſure; or 
when a man deviſes that ſuch a one ſhall by te, and 4 
have all his inheritanee. 5 
But if a deviſe of lands be to a aun more 


cltate for life, and not a fee by implication. Hobart: : 

The. law requires certainty inthe Iektiprion df prnkoas jp 
and things in a will; and if land be given to a man who 
thall "ay e eee or enn 
Uren, Ec. it is certain enough. 


ſuch a perſon, or without conſent of another, is unlawſun 
over to ſogie other perleo, who ia that caſe m— 
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A condition in à will, that a woman eee e N 


ud void ; except the portion on che marriage be limited | 
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If a padre Haba pounds to his FS Wl 
a the age of roremty-one years, and ſhe dies. before, the 
legacy. is extinguiſhed and gone. 


But in eaſe ſuch legacy had been to be paid her ike 
age, it is then drebitum in præſenti, & ſolvendum in futuro, 
by conſtruction of law, and the daughter's adminiſtrator, 
Oer ſhall have it on her dying before. 2 Fenric. 
Vet it is ſaid that words in wills ought to be always con- 

©.  firued according to the intention of the parties that make 
idem, at near as can be collected; and the intent in a will 


"ſometimes makes eſtates paſs e to the rule of law, 
with reſpe@ to other deeds. 


No will has force till aſter the denk of the teſtator; 

but then it gives and-transfers eſlates, and alters the pro- 

perty of lands and goods, as wein as any — 2 
5 ee in a man's life time. 


Asad chereby deſoents may ee . 


en ſee-tail, for life; or years, may be made; and 


he that „ e ee in r e 


„„ will eo take effect ; tho' be 


1 Frau be pleaſes, | 


> Fhedlaſt will made or where in a will een 


to be two deviſes of the ſame thing, the laſt de viſe only 
; ſtands in force: But-when the teſtator is moved to make 
dis will by ſear orthreatoing, in order that he may be at 
quiet, Qt. it may be ſer afide. 4 Shepherd's Br. 
An ExgcvuTor of a ui is to aſſent to the deviſe of 
goods, Sc. and he is to make an inventory of all the 
goods und chattels of the teſtator, with their value, Cc. 
in the preſence of two legatees, or other ſufficient perſons. 
II ben the executor. muſt prove the will in the ſpiritual 


court, by his own oath, or by witneſſes, if. required, and 
pay 


* * Af > 
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the copy thereof in parchment delivered to him under the 
ordinary's ſeal is called the probate. 

. After this is done, the executor is to pay all Jebes, before 
legacies, in the following order, vis. The charges of 
the funeral being firſt ſatisfied, the king's debt ſhall be 
preferred ; then debts on judgments, and ſtatutes or re- 
cognizances, thoſe due on- mortgages, bonds, and other 
ſpecialties, rent on leaſes, ſervants wages, debts on ſhop 


books, oc. 

And if an executor pays the debts in any e order, 

| he is liable to the payment of any debt of a higher de- 

q gree out of his own eſtate, by the common law. Pla- 
den. 

8 The executor is to pay the 1 aſter the debts, 

1 and he may prefer a legacy to himſelf: Alſo he may pay 

| what legacies he pleaſes firſt, or give to each legatee a 

4 part, in proportion, on there not being * ſor paying 

d every one his whole legacy. 


And here the executor is not bound to order, as in the 
caſe of debts due from the teſtator. 2 FYentr. 
An ADMin1sTRATOR, is he who has the goods of a N 1 
man dying inte ſlale, without will, committed to his | 
charge; and all ſuch goods as come to the hands of the | 
adminiſtrator, ſhall be aſſets to make him chargeable for | 
debts to credirors, as executors are to the creditors and 
Jegatees. 2 Inft. 
The perſons ro whom adminiſtration is grantable by the 
ordinary, are as follow; 3 
© Firſt to the huſband of the wife's goods and chatte, 
and to the wife of the huſband's goods. 
I there is no huſband or wife, then to the children 
. either ſons or daughters. 
In ele there be no children alive, to the 0 
N nuother; 
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mother ; after whom to a brother or ſiſter of the whole 
blood or half blood. 

And if there are none ſuch, to the next of kin, an un- 
cle, aunt, or couſin. 

-Laftly to a creditor of the deceaſed, or uy other per- 
ſon at the ordinary's diſcretion. 3 Salk. 

And after the adminiſtrator has paid all deb, he is to 
make a diſtribution of the ſurpluſage, according to law ; 
7; one third to the wife, and the reſidue equally among. 
the children, and their repreſentatives, 

Where there are no children, a moiety of the per- 
ſonal eſtate ſhall go to the wife, and the reſt equally to 
the next of the kindred ; aud if there is no wife but chil- 
dren, the whole ſhall be divided amongſt ſuch children; 
if there be neither children or wife, it thall remain to th: 
neareſt of kin in equal degree. Stat. 22 & 23 Car. 2. 

In caſe children die after their father, without wifc 
or child, the mother, and every brother and ſiſter, and 
the repreſentatives of them, ſhall have m_ ſhare in 
their perſonal eſtates. 

But no repreſentatives are allowed 3 brothers and 
ſiſters children; and thoſe advanced in the inteſtate's life- 
time, are excepte. 

» Tho' the heir at law is to * a ſhare in the diſtribu- 
tion. 1 Fac. 2. \ 


( 
IV. Of Moot Points or Cafes, and Couxrs of 
Jus TICE. 


HE word Moor (as derived from the Saxon, 


1 Mosi an, to plead) is a termed uſed in the Inns of 
Ore, and ſignifies that exerciſe or arguing of caſes, 
which 


4 ” A * was } 14 a 
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_ which young barrifters and ſtudents have been uſed to 


perform at certain times, the better to qualify them for 


practice, and deſence of clients caſes, 


And the place where ſuch moot caſes were waned, Was 
anciently called the -wot-hall ; at which time the benchers 
choſe a bailiff of the moots: There was likewiſe an exer- 
ciſe termed bolting, which word intended a private arguing 
of caſes. 

Iu theſe exerciſes, two barriſters ſat as judges, ind 
three ſtudents brought each a caſe, out of which the judges 
choſe one to be argued, which being done, the ſtudents 
firſt argued it, and after them the barriſters, 

Alfa there was an afternoon's exerciſe or moot, for the 
inſtruction of young barriſters, called the parviſe, bearing 
the ſame name originally with the parviſæ in S 
Of this Chaucer lays, 


A Serjeant at Law that were and wiſe, 
| That often had been at the parviſe. 


By the ancient orders, a perſon could not be called to 
the bar, to plead cauſes in our courts, in leſs time than 
eight years, now reduced to ſeven : if they were not called 
ex gratia. 

The exerciſes uſually done by them, were twelve grand 
moots, performed in the inns of Chancery, in the time of 
the readings, and twenty-four petty moots in the term 
times, before the readers of the reſpective inns, 

A A barriſter newly called was alſo obliged to attend the 
exerciſe of the houſe the fix next long vacations, 
and ſummer ; and thereupon for thoſe three years, Lea has 
been ſtiled a vacation barrifter. 


But ſuch young counſellors and others are 3 


| man utter barriflers, or pleaders oufter the bar, to diſ- 


N 2 tingaiſn 
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 tinguiſh them from the counſellors or benchers admitted 
to plead within the bar, as the king, * or prince's 
counſel are. 

A great many of the exerciſes, formerly required to be 
performed by perſons, before they were called to the bar, 
ſeem to be of late diſpenſed, which make their admmaiſion 
more eaſy. 

All atiornies are now to ſerve a derkſhip of five years, 
and be examined, fworn and admitted by the judges in 
open court, and afterwards inrolled, before they ſhall be 
allowed to practice in the courts at Weftminſfler ; and if 
they ſue out any'writ, or act in thoſe courts, without being 


ſo admitted, Ec. they are liable to a large penalty. 


As they are likewiſe, it they do not take the oaths to 
the government, and ſhall be diſabled. 


And the Couars of law and equity, for the arguing, 


trying and determining all caſes, and which are always 
attended by the ableſt counſellors and pleaders, are theſe 
N. | 
The Cuanekav, or the High Court of Chancery, 
ſo add, becauſe it is the higheſt court of judicature in 
this kingdom, except that vf the parliament, 
Chancery, in matters of civil property, is the higheſt 


and moſt important of the king's ſuperior and original 
| courts of juſtice. Ir hath its name of chancery, cancellaria, 


from the judge who preſides therein, the lord chancellor or 
cancellarius; which name and office, under the Roman 
emperors, ſignified a chief ſcribe or ſecretary, And when 
the n lern kingdoms of Europe were eſtabliſhed upon 
the ruins of the empire, almoſt every ſtate preſerved its 
chancellor, who had the ſubviſion of all charters, letters, 
and other public inſtruments of the crown, and cancell:d 
orauthenticated them as PTA might require, 3 
Black. Com. 46. 


An 
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And when ſeals came in uſe, he hath always the cuſtody 


ef the king's great ſeal [whoſe authority with us is one 


and the ſame] is created by the mere delivery of the king's 
great ſeal into his cuſtody ; whereby he becomes, without 
writ or patent, an officer of the greateſt weight and power | 


of any now ſubſiſting in the kingdom, and ſuperior in 


point ef precedence to every temporal lord. He is a 
privy counſellor by his office, and prolocutor of the houſe 
of Jords by preſcription. - To him belongs the appoint- 
ment of all juſtices of the geace throughout the kingdom; 
he is. viſitor, in right of the king, of all hoſpitals and 
colleges of the king's foundation ; and patron of all the 
king's livings under the value of 20/. a year in the king's 
books. He is general guardian of all infants, idiots, and 
lunatics ; and has the general ſuperiatendance of all cha- 
ritable uſes in the kingdom. And all this, over and above: 
the vaſt and extenſive juriſdiQion which he exerciſerhrin 
his judicial capacity in the court of chancery. 31 Black, 
Com. 46. # f 
In the chancery are two courts; one ordinary, * a 


court of common law.; the other extraordinary, being a 


= 


court of equity. The ordinary or common law court is a 
court of record. Its juriſdiQtion is to hold plea upon a 
ſeire facias to repeal and cancel the king's letters patent, 
when made againſt law, or upon untrue ſuggeſtions ; and 
to hold plea on all perſonal actions, where any officer of 
the court is a party ; and of executions on ſtatutes or of 
recoznizances in nature of ſtatutes ; and, by ſeveral acts 
of parliament, of divers other offences and cauſes ; but 
this court cannot try a cauſe by a jury, but the record is 
to be delivered by the lord chancellor into the King's 
Bench to be tried there, and judgment given thereon.” 
And when judgment is given in this conunon law part ok 


N 3. chancery 
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” ehancery upon demurrer, or the like, a writ of error lies 
returnable into the King's Bench; but this hath not been 
 praQtſed for many yeats. From this court alfo proceeds 
all original writs, commiſſions of charirable uſes, bank- 
rupts, ſewers, idiots, lunarics, and the like: And for theſe 
7 W Shan 3 Black. Com. 4 Mood 
8 
Tue extraordinary court is « court of equity, and pro- 
ceeds by the rules of equity and good conſcience. 
This equity conſiſts in abating the rigour of the common 
law, and giving a remedy in caſes where no proviſion, of 
not ſufficient”. proviſion, hath been made by rhe ordinary 
rle of law. The juriſdiction of this court is of vaſt 


extent, almoſt all cauſes of weight and moment, firſt or 


laſt, have their deterininatioa here. 

In this court relief is given in the cafe of infants, mar- 
ried women, and others not capable of acting. for them- 
ſelvess.; Alt frauds, for which there is no remedy at law, 
are cognizable here; as alſo all breaches of truſt, and 
- unreaſonable! and unconſcionable engagements. It will 
eompel men do perform their agreements; will relieve 


2 mortgagors ind obligors againſt penalties and forſeitures, 


on payment of Principal, intereſt, and coſts will rectify 
- miſtakes in conveyances z will. grant injunctions do ſtay 
waſte; and reſtrain the proceedings of inferior court; 
that they e exceed not their authority ant jurffdietion 
eur 2 | % 
The mak of proceeding i in equity is, firſt to file the 
bill of complaint, ſerting forth the injury done, and 
praying relief. After the bill is filed, proceſs of /ubpana 


iſſues to compel the defendant to appear; on his appear 


ance, if there is no cauſe of plea in bar, he puts in his 


anſwer, Then the — brings his replication, unleſs 
| he 
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where the juſticur preſided, which was towards the cloſe 
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be files exceptions againſt the anſwer as inſufficient, - The 


ſeveral pleadings being ſettled, and the parties come to 
iſſue, 4wwitnefſes are examined. upon interrogatories, either 
in court, or by commiſſion in the country. And wen 
the plaintiff and defendant have examined their witneſſes; 
publication is to be made of the depoſitions, and the cauſe 
ſet down for hearing After which follows the decyer, 
which decree being ſerved on the party under the ſeal of 


the court, and not obeyed, all the proceſſes of contempt 
will iſſue out againſt him for 4is impriſonment, till he 


yields obedience to it; or there may be an injundion 


. granted for the poſſeſſion of land, where the decree is for 


land, and the party remains obſtinate-after his impriſon- 
ment. From this court an appeal lies to the houſe of 
Par hentai es nat wean 1s 7-1 . 
kingdom. ä | 
But in ſuits where the ſubſtance of them tends to the 
3 of an act of parhament, or any other funda» 
mental point of the common law, and whenever the party 
can have his remedy at law, he ought not to be relieved 
in chancery. 

Alfo the chancery will not retain a fait Wann for 
any thing that is-under 10. value, nor for lands, c. un. 
der . Fee "except it be in e ease of chancery! 
1 Danvers Abr. .. 

The King's Bench, ſo called becauſe the king uſed for- 
merly to fit there, in perſon, the ſtile of the court ſtill 


being coram ipſo rege, is the ſupreme court of common 
law in the kingdom; conſiſting of a chief juſtice, and 
three pine ju ices, who are by their office the ſovereign 
converſators of the peace, and ſupreme coroners of the 


land. Ihe aula regis was originally one great court, 


of 


\ 
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of the Nerman period divided into four diſtinQ courts, | 
wiz. the Court of Chancery, Common Pleas and Exche- 
quer; the court of King's Bench retaining all the power 
belonging to the aua regis after the other courts were 
taken from it. This court from the very nature and con · 
- Ritution of it, cannot be fixed. to any certain place, but 
may follow the king's perſon wherever he goes; for which 
reaſon all proceſs iſſuing out of this court in the king's 
name is returnable © ubicunque fuerimus in anglia.” This 
court 15 termed the cuſſas morum of the realm, and by the 
plenirude of its power, wherever it m&ts with an offence 
contrary to the firſt principles of juſtice, and of danger- 
ous conſequence if not reſtrained, may adapt a proper 
puniſhment to-ir. It bas a+peculiar juriſdiction not only 
over all capital offences, but over all. other miſdemeanors 
of a public nature, tending either to a breach of the 
peace, or to- oppreſſion, or faction, or any manner of 
miſgovernment, and it is not material whether ſuch of- 
fences, being manifeſtly againſt the public good, directly 
injure any particular perſon or not ; nor is it neceſſary to 
ſhew a precedent of the like nature formerly puniſhed 
here, agreeing in ali circumſtances with the preſent. 

- The juriſdiction of this court is fo very high and tran- 
ae, that it keeps all. inferior jurĩ ſdĩictions within the 
bounds of their authority; and may either remove their 

proceedings to be determined here, or prohibit their pro- 
greſs below. It commands magiſtrates and others to do 
what their duty requires, in every caſe where there is no 
ſpecific remedy. It protects the liberty of the ſubject by 


ſpeedy and ſummary interpoſition. On the civil fide it 
hath an original juriſdiction, and cognizance of all actions 


of treſpaſs, or other injury alledged to be committed vi 
et armis, of actions of forgery, of deeds, maintenance, 
_ conſpiracy, 
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conſpiracy, deceit, and actions on the caſe which alledge 
any falſity and fraud; all of which ſavour of a criminal 
nature, though the action is brought for a civil remedy, 
and make the defendant in ſtrictneſs liable to pay a fine to 
the king, as well as damages to the injured party. The 
ſame doctrine is alſo now extended to all actions on the 
caſe whatſoever; but no action of debt or detinue, or 
other mere civil action, can by the cominon law be pro- 
ſecuted by any ſubject in this court by original writ out 
of chancery; though an action of debt given by ſtatute 
may be brought in the Kings Bench, as well as the Com- 
mon Pleas. But this court might always have held plea 
of any civil action, other than actions real, provided 


the deſendant was an officer of the court, or in the 


cuſtody of the marſhal or priſon- kee per of the court, 
for a breach of the peace, or any other offence ; and now 
by ſurmiſing that the defendant Þ arreſted for a fuppoſed 
treſpaſs, and in the cuſtody of the marſhal, a fiction 
which he is not permitted to diſpute, this court _w_ Au: 
plea of all perſonal actions whatſoever. * | 

This court is likewiſe a court of appeal, into which ; 
may be removed, by writ of error, all determinations. of 
the court of Common Pleas, and of all inferior courts of 
record in England, but the judgment of this court may 
be removed by writ of error into the houſe of lords, or 
the court of Exchequer chamber as the caſe may happen» 
according tv the nature of the ſuir, and the manner in 
which it has been proſecuted. 

3. The Common PLtas, termed otherwiſe Common 
Bench, is one of the king's courts now held conſtantly in 
Weſtminfler hall, but in former times, was moveable and 
followed the king. | 
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11 bath juriſdiRion i in all cauſes. concerning Jands and 

- inheritances, of which fives and recoveries paſs, and 
other actions real by original wric ; and in perſonal and 
mixt actions, it hath a concurrent AR ths with the 

. King's Bench. 4 Inf. 

According to Forteſcue, this court ſeems: to have been 
the only court for real cauſes :- But it has no cogniſance of 

- ,plens of the crown z 0 . pleas chat 
are not ſuch. 

And regularly it cannot bold plea | in ang allies, but 
by writ out of chancery returnable in this court; unleſ: 
it be by wrir-of privilege or bill for or againſt an officer, 

or other privileged perſon of the court. 

- The actions belonging to this court come here, either 


by original, arreſts and outlawries ; or by privilege, or 
attachment ; or out of inferior courts not of record, by 
one, recordare, accedas as curiam, aurit of falſe judgment, 
6 
E But no perſons are petwinred to pleadat the bar, or to 
ſign any ſpecial pleadings in the Common Pleas, only ſer- 
| Jeants at law. | 
4. The ExCHEQUER, an ancient court _ of record, in 
wick all cauſes concerning the rigbts and revenues of the 
crown are heard and determined; tho it is accounted the 
Jaſt of the four courts at Weftminfer. 
In the Exchequer there are divers courts, yet the uſual 
' diviſion ef it is into two. parts anly, for diſpatch of buſi- 
neſs, one of which is chiefly converſant in the judicial 
hearing of cauſes, and the other called the receipt of the 
Exchequer, employed in the e payment of 
money. 4 Infl, 
The judicial part of the Eber! is a court both of 
law and equity; the court of law, being held in the 


8K | Office 


' «0D cobrs oF JvSTICE. 13h? 


| Office -of Pleas, according to the courſe of the common 


| law, beſore the barons, and where all the officers and 
clerks, the king's tenants and farmers, debtors, and ac- 


countants, c are privileged to ſue and be 11 in like 
actions as in B. R. or C. B. 

And the court of equity is held in the Exchequer 
3 before the lord treaſurer, chancellor or under- 
treaſurer, and barons; but generally beſore the barons 
only, for the lord chief baron is the chieſ judge. 

In this branch of judicature the proceedings are by 
Engli/h bill and anſwer, according to the practice of the 
court of | Chancery, with this difference, that the plaintiff 
muſt ſer forth that he is debtor to the king, whether he 
be ſo or nar. 

Ir is in this court of equity our clergy uſually exhibie. 
bills for the recovery of their tithes, c. The king's 
attorney general does alſo here bring bills-for any matters 
concerning the crown; and a bill may be exhibited 
againſt the attorney general by any perſon grieved in 
auy cauſe proſecuted on behalf of the king, to be relieved 
therein. 


The leading proceſs here is a writ of ſubp&ra, or Quo 
minus, which laſt goes into Malen, where no other pro- 
ceſs gut of courts of law ought to run, _—_ a Da 
Ae. | 

. For difficult matters in law, there is a court of abide 
quer chamber, where all the judzes are aſſembled, and 
into which cauſes are adjourned, when there are two judges 


- againſt two in opinion and judgment, that they cannot be 


decermined in other courts. 

5, The Asse 188, is the court where the writs andpro- 
ceſſes of affiſe are handled or taken, before an aſſembiy of _ 
Knights, and other gentlemen, with the judge or juſtice, * 


in a certain place, and at a time appointed, 


In - 


7 


and after this is the king's lect through all the county, 
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| Inreſpe& to which all the counties of England. are di- 
vided into fix circuits, and two judges are commiſſior ed 
to go each circuit, who hold their courts of aflifes twice a 
year in every county, except Middleſex, and e e 


mine cauſes both civil and criminal. 


For by commiſlion of yer and ter miner directed tem: 
and many other gentlemen of the county, and a commiſ. | 
ſion of gaol-delrvery, they are authorifed to try treaſons, 
felonies, and every priſoner in goal, commitred for any 
/offence whatſoever. 7 . 

And by their commiſſion of afiſe they are empowered 
to take aſſiſes and do right upon writs of aſſize brought 
before them by ſuch perſons as are put out or difſeiſed ot 
their lands and poſſeſſions; but this is now uſually done 
BF ejectment. 

Alſo by commiſſion of ni prius, civil cauſes grown 
to iſlue are brought down in the vacation, and tried at the 
aſſiſes by a jury of twelve men of the county where the 
cauſe of aQion ariſes, before the day of _—_— ap- 
pointed for the jury above. ' 4 I 

This is ordained for the caſe of the parties, jury 0 Wit- 


_ "nefſes; and on return of the verdict given by the jury to 
the court above, the judges there give judgment. 


Where cauſes are too difficult for the judges of aſſiſe, 
they ſhall be referred io the juſtices of tac bench, to be 
ended. 9 Ed. 3. 

6. The CounTy Cour; this is the chief of the is- 


ferier courts, and is a court kept by the ſheriffs of every 


county, being divided into two kinds; one retaining the 
general name, held monthly by the ſheriff or his deputy; 


Tbe other called the turn, Which is held but twice 2 


year, vis. within a mouth aſter Eaſter and Michaelmas; 


N . 
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to inquire of treaſons, felonies, and breaches of the peace, 
De. and. puniſh offences: It; i a Sourt ef record, of 
which the ſheriff is judge. 'Crompton's ur. 
It is obſerved that before the courts of Weſtminſter were 
3 the county courts were the chief courts bf the © 
kingdom ; and in former times had the cogritzance- of 
great matters," as appears by Glanvil, and ANI 
till they were reduced by Magnz Charta.. ag. 
But the county court ſtill retains Ae 
certain treſpaſſes and debts under 40s. And by virtue 
of a writ; of juflices, the ſheriff may hold plea of debt 
and other perſonal actions above that ſum ; for this writ - 
is in the nature of a commiſſion, to him to do it..." Briton.. 
By Recordare, meh n are removed out of this 

court-ints B. Mod 's iþ,n3o4 2; 

57. The eee Sac aces n for 
puniſhment of offences againſt the crown ; and is ſaid to 
be che moſt ancient court in the kingdom. 

This court is incident to a huhdred, as a court - baron 
is to a manor; and it inquires of all crimes and offences 
under high treaſon z but ſuch as are puniſhed with loſs 
of life or member, are only inquirable and preſentable 
CCC re I Ne 
N i n Mer : 7711000 55s 

Anciently this court * called the vieto of fran 
pledge, becauſe the king was there certified by the wit 
in- of the ſteward, how many perſons were within every 
very ket; likewiſe perfons were "_ dans wich n or 
whe hedges for their truth. Nl: 

1 All perſons above he 5 of nn r de re- 
"AY mained within the leet for a year and a day; may be ſworn 
nas; be fairhfol to thetking'byſour old lde; and che people 
untf, exe to be kept i in peace, ... 4 Inft. 41m +, 19baxt4o] * 
© 20 nd ; | O And 


. 


LT. 


by 
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Aud every one from that, age to ſixty, is obliged to do 
uit in this court; except peers, clergymen, Ac. and un- 


Jeſs they are liable to appear at the ſheriff's turn. 

- The fleward i the judge of che leet, and which onght 
4 be held eite every year; in like manner as the turn; 
dut Jamatimes it is kept only once @ year, and that by 
euſtoti is good. And here the ſteward has power to elect 
officers, as conſtables, Hg rk ke. as well * 
offenders. Miichen. 


h 


In this oourt eee — 


amercementʒ the former aſſeſſed by the fle ward, and the 
latter by the jury, being twelve frecholders or reſiants, 
and ſor both of which the lord myo have ee of 
debt, or take a diftreſs.. 


lord of a, manor has withinchis own -pfecin@; and in an- 
cient times, the lords ob: manors were ſtiled barons..: . 

It is held by preſcription; ;and:is of ev natures, ws 
by, the-.commen»/aw, which iso the freehbolders: court, of 
which the frecholdera, being ſuitors, are the judges; and 
by-tuftom, whiich:is called the cufbmary cer, and + con- 
exrns the cuſtomary eee ag nn * 
lordior his ſteward is judge. 

A court baron may be of this double narure; or on 
m be without the other. 4Repc- 1. 

An- the freeholders court, that ebene 2-456 
weeks, they have juriſdiction in trying actions of debt, 
treſpaſs, &c. under 40s. but on a recovery of a debt, they 
cannot make execution, as other courts way; but mult 


diſtrain fe AR re tant | 


Nction i 18 made. G1, TRIY 4 
Tin ig hg cuſtomary.court;baron, eee 
17 Tarrepders, ns, © a 6 But this court is uſually 
C) held 


8. The CouxTt-Banon, which i is a 8 les every 


PM MMT oeaFtrlcomr7 wet o-.icd ©... i. R 
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held only onos or . twice a year along with che court-leet,, 
unteſs it be on purpoſe to grant an eſtate, in which. caſe 
ic is held as often as requiſite. ' 2 Il. 
. Here the homage jury of copyhalders jaquies.chat cheie” 
lords loſe not their ſervices, duties or cuſtoms, but that 


dhe tenants: do their ane en, * their * and 


ame ee tr: t Yo z 16 
They alſo preſent ede, tebante, frreners of 
ates, and al epa i. W - * 


j = aun Falzen. 


* W s Co var ĩs the moſt a Ee 

of the whole eccleſiaſtical polity. This court is holden 
by the archdeacon, or his official, in ſuch plyceg'as the 
archdeacon, either 'by 'hrefcipifon | or compoſition, hath 
juriſdietion in, over ſpiritual cauſes within his archdea- 
conry. He is called oculus efiſcops, and exerciſes an cecle- 
faftical juriſdiQion, either concurrently with the bilhop,. 
or exctuſively. 4 Inft. 339. Godelþ/in G. 1 Bar. Abr. 
613. 3 Bl. Cin. 64. By 24 Hen. 8. c. 12, an appeal lies 
from this court to that of the biſhop. 
* The Coxnsisxo xy Covar of each archbiſhop, and- [ 
every biſhop of every dioceſe within the realm, is holdery 
before the biſhop's chancellor in he cathedral church, or 
before his commiſſary in places within his dioceſe far re- 
mote and diſtant from the biſhop's conſiſtory, ſo as the 
chancellor cannot call them to confiltory with any con” 
venience, qr without great t travel and yexation ; for Which 
reaſon ſuch commiſlary is called commiſſarius foraneus. 
4 Inft. 338, 1 Bac. Ab, 613. 3 Bl. Com. 64. By 24. 
Hen. B. c. 12. an appeal lics to . of each” 
Province reſpectively, 


O 2. | 3. The- 


* 
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3. The Cova r or Axcurs, ci de arcubus, becauſe 


it was anciently held in Fo church, the ficeple of which 


is built on pillars that are formed arc/awiſe, is a court of 
appeal belonging to the archbiſhop of each province. 
The judge of this court is called % dan of the archer, 
though properly the dean of the arches is the judge of a 
deanery conſiſting of the thirteen peculiar pariſhes ex- 
empted from the biſhop of London, whereof Boo church 
is the chief. Theſe peculiafs are annexed to the officialty, 
and the juriſdiction more properly belongs to the principal 
official. From this court there lies an appeal to the king 
in chancery-ſthat is, to a court of delegates appointed un- 
der the king's great ſeal] by the ſtatute of of 25 Hen. 8. 
e. 19. Wood's Iuft. 499. 1 Bac, Ar. 611, 4 Com. 
64. 4 Toft. 337. 

4. be Cour or Pacoiizns is a branch of and . an- 
nexed to the court of arches, It has a juriſdiQion over 
all theſe pariſhes, diſperſed through the proyince of Can- 
terbury, in the midfl of other dioceſes, which are exempt 
from the ordinary's juriſdiction, and ſubjeQ to the me- 
tropolitan only. All eccleſiaſtical cauſes ariſing within 


_ theſe peculiar or exempt juriſdiQions are originally Cog- 


.nizable by this court; from which by 25 Hen. 8. c. 19- 
an appeal lies to the king in chancery. 3 BI. Com. 65. 
1 Bac. Abr. 612. 4 Inft. 338. Salk. 40. 6 Mod. 241. 
112660... 

„ n Couxr of 9 archbiſhop is 
that court wherein all teſtaments are proved and all ad- 
miniſtrations granted, where the party dying hath bona 
notabilia in ſome other dioceſe than where he dies; and it 


is ſo called from the archbiſhop having a prerogative 


throughout bis whole province for theſe purpoſes. By 25 
Hen. 8. C. * an appeal lies from this court alſo to che 
Ms | | king 
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lieg in chancery. 4 4%. 333-- cee 7. . 3 
- Bt; C. 64. 1 ec. AA. 612. 111 

6. FTbe Coba or ertoarrs i is * att TOTP | 
appoal in all ecelefiaſticab cauſes, and is ſo called becauſc 


tbeſie delegates, judices: dedegati,, do fir by force of the 


king's commiſſion under the EA SA b, and iſſuing out 
of. chancery, to repreſent bis reyal perſon, and hear all 
appeals made to: him by virtue of 23 Hen. B. c. 19. — 
1. Where a decree or ſentence is given in any eceleſiaſticai 
cauſe bythe archbiſhop or any of his offigiak.. 2. Where 


. any deeres or ſentence is given in_ any-eecleſiaſtical cauſe 


in the:courr-of- peculiars. 3. Where ſentence is given in 
the court of admiralty act ording to the civil law. This 
commiſſion is uſually filled with lords ſpiritual and tem- 
poral, judges of the courts at Me/iminfler, and doQors of 
the civil law. 4 Inſt. 339. 2 Burns B. L. gg * 
Infl; Sal. 1 Bar: Ab. 673. 3 Bl: Com. 66. 

7. ACoMmisst1onogrRuvisw. ee eee 
delegates, the king may grant a commiſſion of review, 
and ſuch commiſſioners: mag reyerſe the ſentence of the 
delegates z for the king's power is not reſtrained by 25 
Hen. 8. c. 19, which ſays, that ſuch ſentence ſhall be defin- 
tive. Bus this is nat a matter ef right, which: the ſubject 
—— juflitie, but merely a matter of 
favor. and which is often, from the ci reumiſt ances of the 


cafe; denied: 1 Bar. Ad, 61.3. 4 inf 341. Maur 463. 


781. Dyer 273. Bit. p. 232. en 
Fur. Mn. 200. Weed, Int. ot. 


8. The Cover or Facurries is alſo a court belong 


ing to the arehbiſhop of Canterbury, the judge of whieh 


is called the maſter ef the ſucultien; but it is not like thoſe 
we have already enumeratett, which are of a contentions 
Turiſdidion, but is only what is called of a woſuntary iu 

G3 +9 | . 
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 -riſdidion, and conſiſts in doing what no one oppoſes, viz. 
granting .diſpenſations, as to marry, to eat fei on pro- 
hibited days, to be ordaineddeacon under age; ſor the ſon 
to ſucceed the father in a beneſice, that one may have two 
or more beneſioes, in regiſtering the certificates of bithops' 
and noblemens' chaplains to qualify them for diſpenſations, 
pluralities, non- reſidence, c. Cc. Ec. Wood's Inf: 499. 
4 Infl. 337. ws Dol 228. _— Ons Wow, 8. 
© $252: 225 70 

9. The N or berlaker is alſo ah ee 
uriſdiction. This court is kept by the archbiſhop in his 
palace, iu which are tranſacted matters of form only, as 
confirmation of biſhops, elections, conſecrations, the grant- 
ing of the guardianſhip of the ſpiritualties, ſede vac ante, 
of biſhops; admiſſions and inſtitutions to benefices, diſ- 
penſing with banns of matrimony, and the like. Godolph. 
Rep. 106. 4 lauft. 337. 1 Bac. Ab. 612. We 254. 
1 Bara E. 2 Weds Inft. 4996 [22 MALLS 
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1. The Fo FR 'OF "IIS Was 3 held: RY 
fore the lord high conſtable and earl marſhal of England 
jointly; but ſince the attainder of Stafford duke offBuck- 
ingham under Henry VIII. and the conſequent extinguiſh- 
ment of the office of lord high conſtable, it hath uſually, 


_ with reſpect to civil matters, been held before the earl 
marſhal only. By 13 Richi. a. c. a. this court bath cog- 


pizance of contracts, and other matters touching deeds of 
arms and war, as well out of the realm as within it; and 
from its ſentences an appeal lies to the king in. perſon. 
But chis court is now grown eatirely.out of uſe. a Lev. 
230. - Shower's Caſes in Parliament. 60. 4 4. 125. 
7 Mad. . = Com. 68. 
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1. The Count ox ADMIRE: 15 4 court for all 
maritime matters ariſing upon, the:bigh ſeas, and irs,jurlf- 
diction is, derived from the king, to protect his ſubjects 
from pirates. This juri ſdiction he eterciſes by his lord 
high admiral, or thoſe lawfully deputed for that purpoſe. 
The proceedings of this: court are, according to the me- 
chods of te civil lau, | like: thoſe of the eocleſiaſtical 
courts; upon which aceount it is uſually holden at the 
ſame place with the ſuperior eceleſiaſtieal courts at Doc- 
rons Commons.' It is no court of record, any more 
than the ſpiritual courts. By 8 Eliz. c. 5. an appeal lies 
from the court of admiralty to the MEA 1 3 
Bl. Com. 69. Wood's Infl. 2 

2. The Co umr or APPEALS. Ame Ae 
cate counts abroad may be brought before the courts 
of admiralty in England, as being a branch of the admiral's | 
juriſdiction, though they may alſo be brought before the 
king in council. But in caſe of prize veſſels taken in time 
of war in any part of the world, and condemned in any 
courts of admiralty or vice admiralty as lawful prize, the 
appeal ies to certain commiſſioners of appeals, conſiſting 
chiefiy af the privy. council, and not wege 6. 
WY een gave aiv Hud 


i oi 3 


i 13 L 33H 4 ' 
t Courts of u Special hre, sem 


| 12The ads Dede are inſtituted for the govern- 
ment of the king's foreſts in different parts of the kingdom, 
and ſor the puniſhment of all injuries done to the king's 
deet 3 to the vert or greenſward; and to the 
* covert 
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covert in which ſuch deer are lodged. 3 Bl. Com. 71. 
4 Inft. 289. 1 Bac. . 637. There are four | courts 
Wee The juſtice ſeat. 2. Tbe ſwain- 
3. The attachments: 4. The regard. The 
— or Jos rien Srar is à court of record, 
held before the chief juſtice in eyre; or his deputy, to 
hear and determine all treſpaſſes within the foreſt, and all 
claims of franchiſes, liberties, and privileges, and all 
pleas and cauſes whatſoever therein arifing. It is of inci- 
dental to a "foreſt, that there cannot be a foreſt without 


it; dut it cannot be held oſtner than every third year, 
and muſt be furmoned-at leaſt forty days before fitting. 


by two writs, one directed to the ſheriff, and the other 
cuflodt foreſtie vel ej us locum tenenti, to call the ofſioers and 
all perſons that claim liberties. within the ſoreſt to ſhew 
how they claim them. A writ of error lies from this 
court to the King's Bench. See the ſtatutes 5 Rich. 3. c. 


3. 9 Hen, 3. 2. 34 dw. 1. c. 6. The Swarnwmors 


Cour is holden: by the ſteward before the verderors as 
_ judges, thrice in the year, and the ſoreſters are.to-preſent 


their attachments at the next ſwainote, here the free- 


holders within the foreſt are to appear, to ſerve on juries, 
4 Hf. 289. 1 Bar. Ab. 639. 2 Bulft; 298. This court 
may enquire de ſuperoneratione foreflarum et aliorum miniſ- 


 worums foreſlæ et de corum opprefſionibus populo regir Matic, 


and conviR the offender; but it cannot give judgment, 
and therefore a ſwaiumote withour a juſtice ſeat: is ulti- 
mately of little uſe. | THz. Coda os ArtTagnuenTs, 
or woodmote court, is to be held before the verderors 
every farty days; and at this court the ſoreſters bring in 
their attachments de viridi et wvenatione, and the preſent- 
ments thereof, which it is the duty af the verderors to 

. Feexive and inroll; but no man onght to be attacked by 
ei his. 
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bis body ſor vert or veniſon, unleſs taken with the main:yr 
within the foreſt, for otherwiſe the attachment muſt be by 
his goods. 3 Bl. Com. 72. The Count or RecanD, 
or ſurvey of dogs, is to be holden every third year, for 
the lawing or expeditation.of maſtiffs, which is done by 
eutting off the claws of the fore feet, to prevent their 
running aſter deer; but no other dogs except maſtiffs are 
to be thus lawed or expeditated, - for none other were pers 
mitted to be kept wichin the precinQs of the foreſt. 
2. The CouxT or Stwe xs, from ſerver, a paſſage or 


channel of water, is a court erected by commiſſion under 


the great ſeal, purſuant to the direQtions 23 Hen. 8. c. 5. 
which ordains that the lord chancellor, treaſurer, the two 
chief juſtices for the time being, or any three of them, 
whereof the lord chancellor to be one, ſhall, as often as 
need be, direct commiſſions and appoint commiſſioners, in 
the ſorm preſcribed by the ſtatute, to enquire by a jury of 
twelve men into the repairs of ſea- banks and ſea-wells, 
and the cleapſing of rivers, public ſtreams, ditches, and 
other conduits, 'whereby any waters are carried off; but 
thisjuriſdiQion ĩs confined to ſuch county or particular diſ- 
trict as the commiſſion ſhall expreſsly name. The com- 
miſſioners are a court of record, and may fine and impri- 
ſon for contempt. By 25 Iſin 8. c. 10. no perſon ſhall 
be compelled to take upon him any ſuch commiſſion, un- 
leſs he be a dweller in the county wherein he is appointed 
conmiſſioner. - By 3 & 4 Edu. 6. c. 6. crown lands in 
the occupation of ſubje&3, ſhall be liable to the power of 
the commiſſioners.” By 13 Elis. c. 9. all commiſſioners of 
ſewers ſhall be continued in force for ten years, unleſs re- 
pealed by a new commiſſion, or ſuperſedeas. By 3 Jac. 1. e. 
14. all walls, ditehes, banks, gutters, ſewers, gates, cauſe- 
ways, bridges, ſtreams and watet- courſes, within two 
5 ä | miles 
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miles of Londan, ſhall be ſubjeg to this court. But by 
7 Au: c. 9. power is given to the lord mayor of London 
to appoint commiſſioners. Aud by 7 Ann. c. 10. they 
may not only proceed according to the laws and cuſtoms of 
Neuner; ma, or otherwile, at their diſcretion, but may 
aſſeſs ſuch rates and ſcots upon the owners of land within 
their diſtrid, as they ſhall judge neceſſary; and if any 
perſon refute. to pay them, the commiſſioners may levy the 
ſame by diſtreſs of his goods and chattels; or they may 
ſell his land, whether: freehold or copyhold. But the 
proceedings of this court are ſubject to the controul of 
the court of King's Bench. Wood's Inft. 490. 4 u,. 
98. 34. 273. n pond 654- gow Rep. 
N 
3. The eee e was otiginatly ele- 
bliſked forthe determination of diſputes between the king: 
ſervants, and was held in the aul/e regis, before the 
Reward and marſnal of the king's houſehold, within the 
verge of the palace, in order that bis ſervants might nc 
be drawn away: from their attendance on him. It is a 
court of tecord, holding plea of all treſpaſſes committed 
within the verge, where only one of the parties is in the 
king's dougeſtic ſervice, in which caſe the inqueſt ſhall br 
taken by a jury of the country; and of all debta, con- 
tracts, and covenants, where both the contracting parties 
belong to the royal houſehold, and then the inqueit ſhall 
be compoled of men of the houſehald only. By 12 Rich, 
2. ſt. 1. c. 3. in affirmance of the common law, the verge 
of the court, in this reſpeR, extends for twelve. mite: 
rannd the king's place of reſidence. But ſome doubt 


having ariſen as to the extent of the. juriſdiction of ths 


court, Cromplon's FuriſdiBionof Our 104. 2 Inft. 546 


. 
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4: The Pulse Coon, or Curta Pulari, which is: 


frequently confounded with the marſhals court, was 
erefted by letters patent from king Charles the firſt, in the 
fixth year of his reign. This is a new evurt of record, 
to be held before the ſteward of the houſchold, and rhe 
knight marthal and ſteward of the court, or his deputy, 
with juriſdiction to hold plea in all manner of perſonal 
actions hat ſoever, as debt, treſpaſs, battery, flander, 
trover, cate, Wc. We. We. which ſhall arife between 
any; parties within twelve miles of bis majeſty's palace at 
Whitehall. l his juriſdiction was afterwards. confirmed 
by Charles the ſecond; and it is now held by virtue of 
letters patent irom that king dated the fourth day of O&0- 
ber, in the ſixteenth year of his reign. This court is now 
held once a week in Sout/zwark, together with the ancient 
court of marches, and hath a priſon belonging to it called 
the mar/halſea. L he proceedings of this court are by, 
attachment, or capias; but the plaint and not the capias 
is the commencement of the action, upon Which the de- 
ſendant 1s to give bond for his appearance at the next 

court; and upon his appearance be muſt put in bail, to 
anſwer the condemnation: of the court. Wood's Inf. 507. 
3 Bl. Com. 78. 4 Bl. Com. 273. i Bae. Ab. 63a. 
Bulft, 211. 30 Ce. 79. But by 19 Geo; 3. C. 70, f. 1. 
no. perſon ſhall; be arreſted or held to ſpecial bail upon 
any proceſs, iſluing out of an inferior court, for leſs than 

TEN POUNDS; and in all caſes, whether the cauſe of 

action ſhall amount to the ſum of 100. or upwards or not, 
the like proceedings hall be had as are directed by 12 


C.. 1; c. 29 [he reſt of the proceedings are according. 


to the courſe-of the'common law. A writ of error lies 
from this court to the court of Kings Bench ; but if the 
caube is of any conſiderable conſequence, it is uſually re- 
1 * 8 l moved, 
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| | ' 
moved, on its firſt commencement, either into the King's 
Bench or Common Pleas by a writ of habeas corpus 
cum cauſa. An indiQuuent will not lie againſt an officer 
of the palace court for arreſting a perſon not of the king's 
houſehold, on a writ iſſued out of that court, altho' no 
leave to make the reſt be obtained from the board of green 
oth ; for the charter of Charles the ſecond expreſsly pro- 
vides, that all. proceſs iſſuing out of this court all be 
executed by the bearers of the rod of the houſehold: and 
it would be very. extraordinary, when inch a power is 
given, if it could not oy executed without ho leave of 
the crown. 

- 5. The Durex 83 or n is held 
before the chancellor of the dutchy, or his depury at 
Weſtminſter . The juriſdiction of this court is for or con- 
cerning lands holden of the king, in right of his duechy, 
within or without the county palatine of Lancaſter; or 
concerning bonds and aſſurances relating to the ſame, or 
coneerning the revenue of the dutchy. But whatever 
belongs to the juriſdiction of the dutchy may be deter- 
mined in the court of Exchequer; and when this court 
claims juriſdi&ion in reſpect of perſons, or becauſe ſuitors 
dwell-within the palatinate, or when it retains bills con- 
cerning lands lying aut of the palatinate, or within they 
precincts of the dutchy but helden out of it, a prohibition 
may be awarded. The proceedings in this court are, a; 
in the court of Chancery, by Engliſi bill and decree, and 
therefore ir ſeems not to be a court of record. 3 B. Com. 
78. Mead, Infl: 50g. 4 Infl, 206, 212. 2 Danver' 

Ab. 286. Hardres "nM Hob. 77- 1 Vent. 157. Fl.wd. 
Crompton on Courts 1344. 

+6. The Cour or Tae Patncirality or 1 
By 34 & 35 Hen. 8. c. 26. courts, baron, hundred and 
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county courts, are eſtabliſhed in Wales as in England. 


A ſeſſion is alſo. to be held twice in every year in each 
county, by. judges zppoigted by the king, to be called 
THE GREAT $E8810ns of the ſeveral counties in 
WaLzs; in which all pleas of real and perſonal actions 
hall be held with the ſame form of proceſs, and in as 
ample a manner, as in the Court of Common Pleas at 
Weſtminfler ; and writs of error ſhall lie from judgment 
therein [it being a court of record] to the court of King's 
Bench at Weſtminſter. But the ordinary original writs, 
or proceſs of the king's courts at Weſtminſter, de not run 
into the principality. of Wales, though proceſs of execu- 
tion does ; as do all prerogative writs, or writs of cer- 
tiorari, quo minus, mandamus, and the like. And even 
in cauſes between ſubje& and ſubject, eſpecially in queſ- 


tions concerning real property, an action may be brought 


in the Engliſh courts, and tried in the next -adjoining 
Engli/k county to that in which the cauſe of action ariſes. 
2 Ro. Rep. 141. 2 Bulft. 156. 2 Saund. 193, Raym. 
206.  Cro. Fac. 484. Yaugh. 413. Hardres 66. | 

7. The CouxTs PALaTINarTE, as Cheſter, Laneafter, 
Durham, and the royal franchiſe. of Ely, are another ſpe- 
cies of private courts of a limited local juriſdiQtion, and 
bave an excluſive cognizance of pleas, in matters both of 
law and equity. They are called palatinate courts, @ 
comitatu et palatio regis, becauſe the owners thereof were 
companions of che king ĩn his pulne, and had jura rega- 
lia, or king · like rights and authority. - Theſe courts are 
ſuperior courts of record, and © exerciſe a juriſdiction 
within their own precinQs in as ample a manner as the 
courts at M min ter. The king's ordinary writs do not 
run into theſe counties; but although they haye jura 


regalia, they muſt derive their authority from the crown $ 


nd at this day no palatinate juriſdietion can be erefted 
P | without” 


n or r rohr one 488, 
ane, parken, 3/80/Gom: 76. 4 IMP. 2. 


13-218." Nu 44.59. 1 Bl. OG. 18. On of 
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1 r. K 63j. 1 Sand. 74. Veni v5. 71 
8. TheSTxnnany Covars. Thefs Lures =" 
ſtituted for the convenienty of rinners, that they 'might be 
_ encouraged in the making of tin, one of the Maple com- 
modities of the kingdom ; and thereſore, in Cornwall and 
Devonſhire, where the ore or mine of Which tin is made 
chiefly abounds, the workers herein are allowed the privi- 
lege of ſuing und being ſued in ehoſe places only. The 
JuriſaiQion of the court is guided by ſpeeial laws, by 
cuſtom, arid by preſeriptior time out oſ mind. No writ of 
error lies upon any judgment in theſe courts, but the party 
grieved muſt be relieved by appeal, —Firſt, To che ftew- 
ar of the ſtannaty courts where the matter lies. a 
To che under wurden of the Rannaties. Thirdly; Io 
de lord werden of the ſame ſtannaties ; untl fourth iy, for 
_ wait of juſtioe there, w the printe's pris y couneil, 25 
Duke of Oba. Blowers, and all ether labourers and 
workers bong fide in and about the ftannaries of C 
worker, though not — ho — nor 
ariſing therein, if the deſendant be fornd within the Män- 


Jaw; but if one party only ben timer or worker, ſuch 
eranſſtory actions which concern not the fannaries, not 


Jaril don of any cal Rin arifing out of the ſtanna- 
mer; and matters of Uife, member, aud plea of land, are 
expreſaly-excepted our of their charter. um Bur. Ab. 662. 
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and fre the flatuie 16 Car. 1. c. 15, wherein the grivileges- 


of the, tinners are confirmed and explained. 3 Bulft, 283. 
Owen 8. 1 Sid. 233. 2 Ro. Rep. A 4 Inf. 231. G. 
Cur. 333. 2 Ro. Rep. 379. 7 Mad. 103. 2 ern. 483. 
9. The Couvars ix London, and other cities, ba- 
rouzhz, and corporations throughout the kingdom, held 
by preſcription, charter, or act of parliament, are alſo of 
the ſame private and limited ſpecies. The. Couar o 
Hus rin s is the higheſt and molt ancient court of record 
within the city of London, and is always held at Guildhall, 
before the lord mayor and theriffs of London for the time 
being; but when any matter is to be argued and determi- 


ned in this court, THE RECORDER ſits as judge, with the 


lard mayor and ſheriffs,. aud gives rules and judgments 
therein. This court hath juriſdiction of; all.pleas, veal, 
perſonal, and mixed; and for this, purpoſe it is dillin- 
guiſhed into two courts, as the judges fit one week on real 
actions, and the other on thoſe which are perſonal or 
mixed. In this court deeds may be. enrolled, recoveries. 
may be paſſed, wills may be proved. and repley ins, writs 
of error, Writs of right patent, writs af waſte, writs of 
matters within the city of London, or the liberties cheret f. 
Upon a judgment given in this court, a writ of error lies 
to &. Martin's, before certain juſtices, and from their de · 
termination a writ of error lies to par;ament.—Secondly, 
The Sutzires Counts. There are two ſheriffs of 
Londun and Middleſex, each of whom keeps a court of re- 
cord for all, perſonal actions within the city of Landn 
- Theſe courts are alſo kept at Guildhall, and in each court 
4-$TBWARD is the judge. To theſe courts there are two 
priſons. called .coMpTERs, the one in Mond ſtreet, the 
T The proceſs is, by ſumnions, 


* 
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_ "urreft, foreign attachment, c. and cauſes may be re- 
moved from hence by habeas corpus to Weſftminfler-hall.— 
Thirdly, The CouxT or Equity, commonly called 
the Cour or Conscitnce. The juriſdiction of this 
court ariſes from a cuſtom of London, that if a plaint of 
debt be entered in the ſheriff's court, upon ſuggeſtion of 
the defendant, the lord mayor may ſend * the parties 
and for the record, and examine the parties upon their 
Pflea, and if he finds that the plaintiff is ſatisfied, he may 
award that the plaintiff ſhall be bound; but he cannot 
examine after judgment.—Fourthly, Tux Count or 
RzqvesTs, which is alſo called the court of conſcience, 
which is held before certain commiſſioners at Guildhall, 
and was firſt eſtabliſhed by the 3 Fac. 1. c. 15. for re- 
covering of debts under forty ſhillings, and has been new 
modelled by the ſtatutes of 14 Geo. 2.c. 10. and 25 Geo. 3. 
c. 45-1. 7. by virtue of whi:h two aldermen or ſour com- 
moners ſit twice a week, to hear all cauſes of debt not 
exceeding the value of forty ſhillings, which they exa- 
mine in a fummary way, by the oath of the parties, or 
other witneſſes, and make ſuch order therein as is conſo- 
nant to equity and good conſcience. —Fifthly, The Covxr 
or OxyrHans is a court of re. ord, eſtabliſned for the 
care and government of orphans. - The lord mayor and 
aldermen have the cuſtody of orphans, under age and un- 
married, of freemen or freewomen of London that die, 
and the keeping of all their lands and goods. Sixth ly, 
The Court or Common Covncit. confifts of the lord 
mayor, aldermen, and ſuch as are choſen by every ward 
out of the commonalty to repreſent the whole commonalty 
of London. In this court they make acts for the better 
execution of the laws of the corporation, but theſe ad: 
muſt not be repugnant to the general laws of the land. — 
Seventh ly, 
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Sexventhly, The Cerar or Wasbuers, or Ward 
Court, which, reſembles the country leets, every ward 
being as a hundred, end che pariſhes az tons. There 
ere twenty-ſix wardy, diy ided, for the better government 
** chem anangit, the aldermen of the city. In every 
there-is an inqueſt of twelve men, or more, ſwofn 


r. &p— 


Lighthly, The Co uhr or Heki, or Hall Court, 
is the court which every company in London: "keeps in thezr 
all, for. the better regulation of their company.— 
Niathly, The. CHAMBERLALN'S Cover is {or the enroll- 
0g ol the indentures of apprentices; ſor an apprentice 
may reſuſe to ſerve if his igdencures are not enrolled, and 
may ſus out his indentures in his cquzt, or in the mayor's . 


court, and thereby be. diſcharged. | ny hs maſter. In 


this court, alſo, it is that citizen, lake up their freedom 
of, the city, The chamberlain 1 is judge in all coinplaints, 
einher of che apprentice agaialt bis maſter, or of the n- 
ter agnink his apprenuce, 10 may , puaith che offender 
at_his Aiſcretign, —There is allo, Teaxhly, The Cour 


or Const νανννjð,l for the Water, and in "which the 


lord mayor. of Londen hath the rule and government. 
His juriſdiction extends frem Staines-bridge to the waters 
of, T dall and Medrven z and he may puniſh inch as uſe 
unlawful nets, or other unlawful engines in fithiog, or 


3.81. Cow. 80... 4. Inf. 247. 1 Bac, Ab. 658. Lows of 
vein ; 196. of (#205 ED. 2 Seung, 
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1. Bac, 40 638. 4 Inf. 248. Shin, 65. 3 Keb, 418. 
„% Com. $1. Giten - Privileges of London, 125. ay 
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who take fſh under the fizes preſcribed by the ſtarutes. 
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283, and 1210. 1 Mad. 404. 3 Bl. Com. 81. Mod; 
Inft. 517. 4 Infl. 248. 2 Danvers A. 311. 5 O. 73. 
1 Lev. 32. 1Vent. 178. 2 Com. Dig. 605. 4 Inft. 249. 
2 Co. 66. - Med Inft. 518. 4 Inft. 250. 3 O. 126. 
Stra. 663. 2 Ld. Raym. 1430. 4 How 7 5. I Far. 
1. c. 14. 5 Ann. c. 8 2 
10. The Town Haurzr Covunr is holden within 
the precinQs of the Tower of London, before the ſteward 
by preſcription, who hath cognizance of debt, treſpaſs, 
and other aQions of any ſum. Part of the Tower Liberty 
is within the city of London, and part within the 
county of Middleſex ; and this court had authority 
not only over the ſeveral hamlets in the county, but 
alſo over a part of the liberty of St. Catharine's,. for 
which a diſtinct court is kept; and which is alſo a royal 
| juriſdiQion of eccleſiaſtical cauſes, and therefore an ap- 
peal lies from thence to the king in his chancery. But by 
26 Geo. 4.c. the court of Tower Hamlets is put under 
new regulations, the extent of its juriſdiQtion aſcertained, 
and the modes by which it is authoriſed to proceed clearly 
and diftinQly pointed out. 1 Hawk. P. C. 4 Inft. 251. 
11. The CounT or STEPNEY, or, as it is more com- 
monly called, the Whirechapel Court, is a court of re- 
cord within the county of Middleſex, the fiyle of which 
is, * Seneſchallo curie noſtræ de recordo infra manerium de 
„ Stepney et Hackney in comitatu Middleſex, hamletas ei 
„ ertates eerundem, necnon capitali ballrvo prehonora- 
© . manerii ſui de Stepney ee et eorum 
. 'ſalutem." Wood's Infl. 519. | 
12 "The Count or ST, Mauer $ LE 8 near 
Alderſgate, d à court of record ſor the trial of all per- 
ſonal gRions. It is a liberty within the deanery of Ve- 
ainflet, and ſubje& to the liberty thereof, having a pe- 
culiar juriſdiction within itſelf, Wood's Inft. 519. 
13. The 
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13. The Cours or Tre Cinque Ports. The 
4 Ports are ancient trading towns, lying towards the 
ſea · cbaſts, which are held per baroniam. There are ſe- 
veral courts within the Cinque Ports; one beſore the 


tonſtable of Mover caſtle; others within the ports them 


ſelves; held before the mayor and jurats ; and another, 
which is called curia quinque portum apud Sheproay, There 
is alſo a court of chancery in the Cinque Ports, though 
no original writs iſſue thence ;- but it ſerves to decide 
matters of equity, and to relieve ' againſt errors on pro- 
ceedings at law. The lord warden hath to juriſdictions: 


Firſt, The authority of an 'admiral- to hold plea by bill 
concerning the guard of the caſtle, fc.” and ſecondly, 
According to the courſe of the common law. The mayor 


and jurats of the ſeveral Cinque Ports have power to hold 
plea, Cc. and upon their judgments no writ of error lies 
to the King's Bench; but they are examied by bill in na- 
ture of «writ. of error, before; the lord warden, at his 
court of Shepway. The juriſdiction of the Cinque Ports 
+ general, and therefore! they —_ n Nene of 
actions real, perſonal, and mixed. | 9 
14. The Cours oF THE: eee, or Ox- 
PORD AND Cams RniD e are alſo of a ſpecial and particu- 
lar nature, and are granted to them by charters, confirmed 
by the ſtatute 13 Elis. e. ag. and their privileges extendlecl 
and explained by letters patent, dated goth March, 11 
Car. 1. lheſe courts are called the chance llor's courts, 
who are uſually. peers of the reahn, and are appointed 
over the whole univerſity. But the courts are kept by 
their vice chancellors, aſſeſſors or depuries ; and cauſes in 
them are managed by advocates and proors. Their ju- 
riſdiction extends over all matters eccleſiaſtical and civil, 


CO en felony, and free/old, where a ſcholar, 
rs 
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Fervant, or miĩniſter of the uaiverſitʒy is one of the pa ties 
ia ſait ; and it has been lately determined, that a college 
barber at Oxford, though he rede in the city, out of the 
college, is entitled 20 the privileges of the univerſuy. 
Their proceedings, are in a ſunmnary way; accomling to 
the practice. of the cixil law, or che laws, ſtatutes, pr ivi- 
laws. of the land, at their. diſcretion. From the ſentence 
of the chancellor's court, an appeal lies to delegates ap- 


pointed hy the congregation; from thence to other dele- 


gates of the houle of convocation; and if they all three 
uni venſity, final, But if there be any diſoordance ox va- 
riation in any of the three ſentences, an appeal lies in che 
laſt reſort to judges delegates bse GH OHM 
urg St PHI ine 
cane of o c 
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preme court of the kingdom, not only ſor the making, 
Dut alſo for the execntion of laws, by the trial of great 
and enormous offenders, whether lords or commoners, in 
cannot; however, be impeached before the lords for any 
capital offence, but only for high miſdemeanors. A peer 
muy be impeached for any crime. By ta & 13 Will. 3. c 
2. no pardon under the great ſer} ſhall be pleaduble to an 
impeachment by the commons of Great - Britain in parlia- 
ment. The articles of impeachment is a kind of bill 
of indictment, is ſound by the  houfe of commons, and 
tried by the peers; and the king, by his connniſſion under 
che great ſeal, reciting the impeachment, uſually cooſti- 
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tutes ſome peer ua sTEWARD of the kingdom: but 
this appointinent of a lord high ſteward does not alter the 
nature and conſtitution of the court; it is ſtill the high 
court of parliament, in which every-temporal peer has a 
right to be preſent during every part of the proceeding, 
and to vote upon every queſtion, both of law and fact; 
the deciſion of which'is guided by the majority of voices, 
and in which deciſion the lord high ſteward votes ONE 
as a peer, and in no other right. KY 

2. The Couar or ru Lon Hicw eee 


| Gatar BriTain, is a court inſtituted for the trial of 
peers indiQed for treaſon or felony, or ſor miſpriſion or 


treaſon or felony. W hen, therefore, ſuch an indictment 
is found by a grand jury of frecholders in the King's 
Bench, or at che aſſiaes before juſtices of oyer and termĩ 


ner, the king, by his commiſſion under the GAEAY SAN, 


reciting the indictment, conſtitutes ſome peer Mich 
$T2WARD of the kingdom re hac vlxe, and by the ſame 
commiſſion gives him power to receive and proceed on 
ſuch indictment, and requires the · peers to be attendaut on 
him, and the Heutenant of the tower ta bring the priſoner 
before him. The indiQment' is then removed into this 
court by writ of, certiorari, and the ſteward makes a pre- 
cept under his ſeal to the ſerjeant at arms appointed to 
ſerve hin: during the time of the commiſſion, to ſummon 
the peers before him at ſuch a place, day, and hour; and 
by the ſtatute 5 Will» 3. c. 3. all the peers who have a 
right to fit and vote in parliament, | ſha} be ſummoned at 
leaſt twenty days before: ſuch trial, to appear and vote 
therein; and every lord appearing ſhall vote in the trial 
of ſuch peer, firſt taking the oaths of allegiance and ſu- 
premacy, and ſubſcribing the declaration againſt popery. 


During the ſeſſion of parliament, the trial of an indicted 


Peer 
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peer is not properly in the court of the lord high ſteward, 
but before the court laſt mentioned, of the king in par- 
liament. In the court of the high Reward he alone is the 
judge in all points of law and practice the peers tryer 
are merely judges of the fat, and are ſummoned by vir- 
tue of a precept from the high ſteward, to appear before 
him on the day appointed by him ſor the trial, wt rei ve. 
nies melins ſciri poterit. But in the trial of a peer in full 
parliament, or beſore the king in parliament, for a capital 
vifence, whether upon impeachment or indictment, every 
peer preſent at the trial votes upon every queſtion of Jaw 
and fact, and the queſtion is carried by the major vote, 
and the ſteward acts rather in the nature of a ſpeaker fro 
tempare,.a chairman of the court, than the judge of it; 
for the collective body of the peers are therein the judge: 
boch of law and fact, and the high ſteward bath only a 
vote therein in right of his peerage. The priſoner, when 
brought to the bar, is to be arraigned by the clerk of the 
crown, but he is not to inſiſt on the uſual ceremony of 
his holding up bis hand; and after the priſoner hath 
pleaded and put himſelf upon God and his peers, the 
King's counſel. go through the evidence, and the priſoner 
make his defence by counſel; aſter which he is taken from 
the bar, and the lords go together to conſider of their 
evidence; and when a majority of them, being above the 
number of twelve, are agreed, they return to the place 
oſ trial, and the lord ſteward demands of them ane by 
one, beginning with the puiſne, whether the perſon ar- 
raigned be guiſty or not guilty ; and they anſwer one by 
one, not upon their oaths, but upon their honour and alle- 


Fiances. No lord of any other country, or even of 
. Scotland before the union, nor of Ireland, nor the ſon and 
S e or any other man whatſoever, 

| who 
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who is not at the time a lord of parliament, hath any 
right to ſuch a trial in this kingdom. But ducheſſes, 
countelles, or baroneſſes, whether they he married or ſote, 
ſhall be tried beſore the peers of the realm ; and ir feen 
agreed that a queen oon. rt or dowager, whether ſhe 
continue ſole or take à fecond huſband aſter the king's 
death; be he a peer or commoner ; and alſo all peereſſes 
by birth, whether they be ſole or married to peers or 
commoners ; are entitled to the ſame privileges, as are all 
marchioneſſes and viſcounteſſes. It was determined in 
the caſe of the Earl Ferrers, thin a peer iadicted of 
felony and murder, and tried and convifted thereof before 
the lords in parliament, ought to receive judgment for 
the ſame according to the prov iſions of the 25 Geo, 1. c. 
37. and alſo, that if the das appointed by the judgment 
for the execution, ſhould lapſe before ſuch | execution 
done, that a new4ime may: be appointed ſor che execution; 
either by the high court of parliament before which fuck” 
peer was convicted and attainted, although the office of 
the high ſteward be determined, or by the court of 
King's Beach, if the parliament is. not then fitting, and 
the record of the arteinder be properly removed into that 
court. 

3. The Covar or Carvatary, when held bebere be 
lord high 6conftable of England, jointly with the marſhal, 
is a court of criminal jurĩſdiction over pleas of life and 
member arifing in matters of deeds of arms and war, 
as well out of the realm as within it. The office” 
of high conſtable of England, which was anciently here- 
ditary, being eſteemed too extenſive an authority to be 
lafely intruſted in the hauds of a ſubjeck, is now only 
created pro ac vite at coronations the like; and in- 
weed che crimitial as well as civil juriſdiction of this 


marine ſelonies ip the Covax or Aputaniey, the 
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court, being reſtrained by divers. aQs of Nn ny 
now fallen inte entire diſuſe. 04 1710 2 n hie 


4. The Hi6n. Cour or 1 held beſore 


ide lord high admiral of England, or bis deputy, ſtyled 
the judge of the admixalty, is a court not only of civil 


but of criminal. juriſdiction alſo, and hathcognizance of 
all crimes and offences committed either upon the ſea, or 
an the coaſts out of the body or extent of any , Engliſh 
chunty ; and by 15 Rich. 2. c. 3. of death and oayhem 
happening in great ſlrips being and hovering in the main 
ram of great rivers below the bridges of the fame 
rivers. The crime of piracy alſo is within the cogni- 
nance of this court; and it is ſaid, that if committed by 
any perſon, native or ſoreigner, with whoſe country we 
are in amity, trade, or correſpondence, whether in the 
narrow or other ſeas, Mediterranean, Atlantic, Southern, 
op any branches thereof, eitber on this or the other fide 
By 28, Hen, 8. c. 15, all felonies and robberies upon the 

fea, within the juriſdiction of the admiralty, ſhall be 
inquired, tried, heard, determined, and judged, in ſuch 
thires and places in the realm as ſhall be limited by tbe 
king's commiſſion, in like form and condition as if ſuck 
offence had been committed or done in or upon the land; 
and ſuch conuniſſion ſhall be had under Tre Gatat 821 
to the admiral or his deputy, and to three or four 


ſuch other ſubſtancial perſons as ſhall be named by the 


lord, chancellor, among whom two common law Judges 
are conſtantly appointed, who, in effect, try all the pri- 


ſoners ;; the indietment being firſt found by a grand jury of 


twelve men, and afterwards tried by anot her jury, as at 
common law. This is now the only method of trying 


judge 
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- ir by virtue of five ſeveral - commilſions :—+. The com- 
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Judge of the admiralty ſtill preſiding therein, juſt as the 


lord mayor preſides at the ſeſſions in London. By 30 Ges. 
u. c. 25. 4 20. a ſeſſion of oyer und terminer and gaol 
delivery for the trial of offences committed on the high 
ſeas within the juriſdiction of the admiralty of England, 
Hall be held twice at leaſt in every year,” that is to lay, 
in the months of March and October, in every year, at 

Juſtice Hall, in the Old Bailey, London, or in ſuch other 
places within England, as the lord high admiral, or conge 


miſſioners for executing the office, or any three or more 
of them, by writing under their hands, directed to the 


judge of the court of .admireſty for the time being, dn 


. appoint, 


5. The Covar or Kinrene; aſſa, from the al 
«affideo, which ſignifies to aſſociate or fit together, is 
<ourt.wherein the TwWzLvz jus, vis. the judges uf 
the” courts of King's Bench, Common Pleas, and the 
barons of che Exchequer, are empowered to try, twies 
in every year, in their reſpecti ve circuits, all cauſes, -civi 
and criminal, in every county of England, except only 


\London and Middleſex. Theſe circuits are fix in number, 


to each of which two judges are appointed, For Wales 


chere are four eireuits, including what is called the Cheſter 


circuit ; and by 18 Eli. c. 8. the king is authoriſed to a- 
point two perſons learned in the laws to be judges in euch 
of the Welch circuits. The judges upon theſe ocexfions 


miſſion. of aſſiſe, which is directed to the judges and clerk 
of afliſe, to take aſſiſes; that is, to take the verdi& of a 


peculiar ſpecies of jury called an aſſiſe, and ſummoned 


for che trial of landed diſputes. © 2. The ' writ of 25 
wrius, the nature of which we have already deſcribed. 
3. A commiſſion of oyer and-terminer. 4. A commiſſion 
f eel delivery ; 2 5. The commiſſion of che peace. 

| Q 6. ACovar 


* 
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6. A Coat or Orza and Tanis u, that is, to 


Ae eee is conſtituted by the king's eommiſſion 


for this - purpoſe, directed to wo of the judges of the 
ſuperior courts, and many other gentlemen of the county; 
But as the judges only are of che quorum,” che Teſt cannot 


act without at leaſt one of the judges being with then. 


By virtue of this commiſſion they are empowered to 


e enquire, hear, and determine,” all treaſons, felonies and 


miſdemeanors, ſo that they can only proceed on an indiet- 
ment found at the ſame aſſiſes; for they muſt firſt enguire 
Sy means of the grand jury or inqueſt, before they are 


empowered tor and determine by the help of the petty 
jury. But by being alſo 


7. A Cougar or Gaor DaLiv Ear, they are em- 
powered by the commiſſion of gaol delivery to deliver 


every priſoner who ſhall be in the gaol when the judges 


arrive at their cixcuit town, whenever indicted, or for 


_ whatever crime committed; ſo that one way or other the 
gavls are, cleared, and all offenders tried, puniſhed, or 


delivered, twice in every year. Sometimes .alſo, upon 
urgent occaſions, the king ifſues a ſpecial or extraordinary 
.commillion of oyer and ter miner and gaol delivery, con- 
ned to thoſe offences which ſtand in need ot immediate 
enquiry and puniſhment. By the 8 Rich. 2. c. 2. and 33 
Hen. 8. c. 24. no perſons could be juſtices of aſſiſe or 
gol delivery in any county where born, under a penalty 


.of one hundred pounds ; but by 12 Geo. 2. c. 27. the 
chief juſtice and juſtices of either bench, the chief baron 


and other barons of the exchequer, and any other perſon 
Learned in the law, may exerciſe the office of juſtice of 
Hoyer and terminer or goal delivery in any county for 
-which he is appointed, notwithſtanding his Ts 
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8. The Ses Tdu dr THz Peace is u court of record 
held every quarter of the year, in every county, before 
two or more juſtices, one of them to be of the guru 
for the execution of the authority given to them by the 


_ commiſſion of the peace, and by ſeveral ads of parti 


ment. In ſome of the counties the juſtices divide the 
ſhire into-<chree or four parts, and keep four ſeveral feſ»- 

fions in each part. By 2 Hen. 5. ſt. r. e. 4. the quartet” 
ſeſſions is appointed to be kept in the firſt week after 


| Michaelmas day, in the firſt week after Fpiphany, in the 


firſt week after the cloſe of Eaſter, and in the week after. 
the Tranſlation of Thomas & Becket, and oftener if need be; 
In London and Middleſex therefore, they are held eight 
times in the year, and in many counties are, by cuſtom; 
kept at different times than thoſe the ſtatute appoĩints. 
The place for keeping the quarter ſeſſions in the county, 
is uſually in one of the prircipal towns in the county; - 
according to the diſcretion of the juſtices. This being 
agreed on, the ſeſſions ought to be warned by warrant'of 
two or more of the juſtices, directed to the ſheriff, there. 


dy commanding him to ſummon a ſeſſion of the peace, to 


return a grand jury before them or their fellow-juſtices, at 
à certain day and place, and to give notice to all flewards; 
conſtables, and bailiffs of liberties. ro attend ; and fuch a 
precept by any two ſuch juſtices cannot be ſuſpended by 
any of their fellows, but only by writ out of Chancery. 
The juriſdi&ion of this court; by 34 Edv. 3. c. 1. ex- 
tends to the trying and determining all felonies and tref- 
paſſes wharſoever, though they ſeldom, if ever, try any 
greater offence than {mall felonies within the benefit of 
clergy ; their commiſſion providing that, if any caſe of 
difficulty arife, they ſhall not proceed to judgment but in 
the preſence of one of the juſtices of the courts of King's 
Beach-or Common Pleas, or one of the judges of aſſiſe, 
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emitted to the aſſiſes. There are alſo many offences 


which by particular ſtatutes ought to be proſecuted in this 


court, as offences relating to the game, highways, ale- 


houſes, baſtards; the poor, vagrants, ſervants, appren- 


- tices, &c. Kc. but they cannot try any new-created 
| offence without expreſs power given them by the ſtatute 
which creates it. This court, beſides entertaining trials 
upon TRAVERSES, that is, where the party takes iſſue, 
or denies the chief matters of the charge, or the point 
of the ind ment, may alſo make oxvE rs upon the hear- 
ing of complaints ; and, if diſobeyed, may bind the de- 
linquent to appear and anſwer the contempt, or may im- 
- mediately\ commit him to priſon, until he pay due obe- 
dience to its authority. But an order of the quarter 
ſeſſions, as well as an indict nent there found, may be re- 


moved into: the King's Bench by writ of certiorari, and 
'_ - quaſhed for inſufficiency, unleſs the right to this writ be 


ſpecially taken away, as it is in ſome inſtances by the 
legiſlature, and the final determination of the matter leſt 
with the court. There is ſometimes kept a ſpecial or 
petty ſeſſion by a few juſtices for the more ſpeedy diſpatch 
of the buſineſs of the neighbourhood ; or for licenſing 
alehovſcs, taking the accounts of the overſeers of the 
poor, '&c. By 22 Geo. 2. c. 46. ſe#. 14. No clerk of 
the peace or his deputy, or under-ſheriff or his deputy, 
ſhall act as a ſolicitor, attorney, or agent, at any general 
or quarter-ſeſſions for the county or place where he hall 
execute ſuch office, under the penalty of fifty pounds. In 
moſt corporation towns there are quarter ſeſſions kept be- 
fore juſtices of their own, within their reſpeQive limits; 
and they have, with very few exceptions, the ſame au- 
F ſeſſions of the county, 
9. The 


| Ii therefor r all cxpical- folonies are Abele 
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of record, held twice every year, within a month after 
of rhe county ; being indeed only the turn of the ſheriff 
to keep a court · leet in. eaeh reſpective hundred. This 
eourt is intended to redreſs the common grievances within 


the county. anch altho its power is eonſiderably abridged 
by Mg Charta, ch. 17. and by r Edt. 4. c. 2. it ſtiſt 


ecuntinues a court of record, and may impoſe a ſine on all 
ſurb as are gary: Worn pm 


- eourts! 


10. The Count Ries: ah Dae OF. Frane 
Prepor, is a court of record, holden once à year and 


not oftener, and having the ſame juriſdigtion within: ſome - 
particular preeindt which the ſheriff*s tourn hath in the 
_ county. les original intent was to view the frank pledges, 


that is, the freemen, within the liberty, to oblige all 


of late years declined, and fallen on the quarter ſeſſions. 


11. The CounT os ru Coronts is a court of re- 
cord to enquire, by means of. a jury or inqueſt, Where 


any one comes to a violent death, by felony or mĩſchance: 


even this inquiſt ien can only be taken fuper oiſus corporic. 


By the 4 Edo. 1. commonly called the ſtatute de officis* - 


coronrators; it is enacted, ** that the coroner, upon inſor- 
„mation, ſhall go to the places where any be ſlain, or 


fſuddeniy dead or wounded, and ſhall forthwith com- 


mand four of the next towns, or five or ſix, to appear” 
N e ſuch a place; and when- they are come” 
23 A thither 


within its juriſdiction · to attend and take the oath of alle 


giance, and to preſent by jury all crimes within the diſtricta 
But the buſineſs both of the Tounn and the LEeT hath 


bot the juriſdiction of the coroner is confined. entirely to- 
homicide, and does not extend to any other felony; and 
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| 38 ber. the coroner upon the oath of them ſhall in- 


1 quire in this manner, that is, to wit, if they know 
here the perſon was ſlain, whether it were in any 
* houſe; field, bed, tavern, or company, and who were 
there. Likewiſe it is to be inquired who were culpable; 
either of the act or of the force, and who were pre- 
< ſent, either men or women, and of what age ſoever 
« they be (if they can ſpeak," or have any diſcretion). 
* And how many ſoever be bound culpable by inquiſition 
* in any of the manners aforeſaid, they ſhall be taken 
« and delivered to the ſheriff, and ſhall be committed to 
< the-gaol: and ſuch as be founden, and be not culpable, 
« ſhall be attached until the coming of the juſtices, 
and their names ſhall be written in the coroner's 
rolls. If it fortune any + ſuch man be lain which is 
found in the fields or in the woods, firſt it is-to be en- 
« ꝗquired, whether he were ſlain in the ſame place or 
A not; and if he were brought and laid there; they ſhall 
* do as much as they can to follow their ſteps that brought 
« the body thither, whether he were brought upon a 
% horſe, or in a cart. Ir ſhall be inquired alſo, if the 
«© dead perſon were known, or elſe a ſtranger, and where 
« he lay the night before: and if any be found culpable 
« of the murder, the coroner ſhall immediately go unto 
« his houſe,” and ſhall enquire what goeds be hath, and 
hat corn he bath in his grange ; and if he be a free- 
% man, they ſhall enquire how much land he hath, and 
«, what it is worth yearly, and further, what corn he 
* hath upon the ground. And when they have thus in- 
<<. quired upon every thing they ſhall. cauſe all the land, 
« corn, and goods, to be valued, in like manner as if 
"_ ſhould be ſold incontinently, and thereupon they 
SOR * the whole townſhip, which ſniall 

« be 
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** be anſwerable before the juſtices for all. And likewiſe of 
4 his' freehold, how much it is worth yearly. over and 


A above the ſervice due to the lords of the-fee; and the 


land ſhall remain in the king's hands, until the lords of s 
e the fee have made fine for it. And immediately upon 
© theſe things being inquired, the bodies of ſuch perſons 


being dead or ſlain ſhall be buried. —In like manner it 


* is to be enquited of them that be drowned, or ſuddenly 
« dead; and after ſuch bodies are to be ſeen, whether 
% they were ſo drowned or flain, or ſtrangled, by the 
« fign of a cord tied ſtrait about their necks, or about any 
« of their members, or upon any other hurt found upon 
their bodies, whereupon they ſhall proceed in the form 
«.aboveſaid; and if they were not lain, then ought. the 
* coroner to attach the finders, and all other in company.” 
„Aso, ll wounds ought to be viewed, the length, 
© breadrh, and deepneſs, and with what weapons, and 
in what part of the body the wound or hurt is, and 
4 ho many be culpable, and how many wounds there be, 
and who gave the wounds; all which things muſt be 
© inrolled in the roll of the coroners. Alſo horſes, boats, 
« carts, Wc. whereby any are, ſlain, that properly are 
% called deodands, ſhall be valued and delivered unto mY 
© towns as before is ſaid.” 

And by 3 Hen. 7. c. 1. .« After the ſelony found, 4 | 
* coroners ſhall deliver their inquiſition afore the juſtices 
* of the next general gaol delivery, in the ſhire where 
* the inquiſition is taken, the ſame juſtices to proceed 
«* againit ſuch murderers if they be in the gaol, or elſe 
the ſame juſtices to put the ſame inquiſitions afore the 
„king in his bench. And if any coroner do not in ſuch 


manner certify his he EATEN he ſhall fofeit an * 
Nen ſuillings.“ 


| . 
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As it is enafied by 1 & 4 Phil. Mary, c. 13. That 
_ *© every coroner upon any inquiſition before. him found, 
< whereby any perſon or perſons ſhall be indicted for 
murder or manſlaughter, or as acceſſary or acceſſaries to 
the ſame, before the murder or manſlaughter committed, 

0 ſhall put in writing the effect of the evidence given to 
the jury before him, being material z and ſhall bind all 
* ſuch by recognizance or obligation, as* do declare any 
s thing material to prove the ſame, to appear at the next 
% general gaol delivery, to be holden within the county, 
<« city, or town-corporate, where the trial thereof ſhall 
« be, then and there to give evidence againſt the party ſo 
* indicted at the time of the trial; and ſhall certify as 
« well the ſame evidence, as ſuch bond or bonds in 
* writing, as be ſhall take, together with the inquiſition 
«or indictment before him taken and found, at or before 
the time of his faid trial thereof to be had or made. 
* And incaſe any coroner ſhall offend in any thing con- 
« trary to the true intent and meaning of this act, the 
« juſtices of gaol delivery of the ſhire, city, town, or 
« place where ſuch offence ſhall happen to be committed, 
upon due proof thereof, by examination before them, 
- & ſhall for every ſuch offence fer ſuch fine on every ſuch” 
* coroner as they ſhall. think meet, and eſtreat the ſame; 
as other fines and amerciaments aſſeſſed 5 — 
of gaol delivery ought to be.“ 

Aus it is enaQted by 1 Hen. 8& c. 7. Thut if any co- 
1 roner ſhall not endeavour himſelf to do his office upon 
& any perſon dead by miſadventure, he ſhall forfeit e. 
„ ſhillings.” 

Aud it is further enaQted/by 25 Cen 3 e. 29. ” 6. 
Phat if any coroner. who is not appointed by virtue of 
n annual election or nomination, or whoſe. office of 

3 © coroner 
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u ooroner is not annexed to any other office, ſhall. be law - 
fully convicted of extortion, or  wilful neglect of his 
duty, or miſdemeanor in his. office, it ſhall be lawful 
« for the court before whom. he ſhall be ſo convicted, te 
« adjudge that he ſhall be removed from his office ; and 
« thereupon, if ſuch coroner ſhall have been elected by 
«the freeholders of any county, a writ ſhall ſue for the 
«.amercing him from his office,. and eleQting another 
*.coroner in his ſtead, in bk manner. as already di- 
| « reQted by law; and if the coroner ſo convicted ſhall 
ce have been appointed by the lord or lords of any fran- 


<«.chiſe or liberty, or in any other manner than by the 
| election of the freeholders of any county, the lord or 
| « lords of ſuch librety or franchiſe, or the perſon or 
| « perſons intitled to the nomination or appointment of 

© any ſuch coraner, ſhall, upon notice of ſuch judgment 


** of amercal, nonunate and appoint another perſon to be 

| « coroner in his tend.” 

: 42. The Couar or Tas Cad or rug Magn 3 
> is incident to every fair and market in the kingdom, to 


punith miſdemeanors therein; as a court of Pixrowpes 
is to determine all diſputes relating to private or. civil 
property. . The principal object of the juriſdiQion of. this 


court is, to enquire of weights and meaſures, whether 
þ they are according to the king's ſtandard or no. 
13. The STEWarD's Court. By 3 Hen. 7, c. 14. 
„ is ordained, that the ſteward, treaſurer, and e 
L of the king's houſe, for the time being, or one of them, 
5 bave full authority and power to enquire by twelve ſad 


and difcreet perſons of the cheque-roll of the king's 
5 houſehold, if any ſervant admitted to be his ſervant, in his 
houſe ſworn, and his name put into the cheque- roll of his 
houſehold, whatſoever he be, ſerving in any manner, 
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% or Mor 'poines on ofbes, 
office, or room, reputed, had, and tal en under the ſtate 


of a lord; make any confederacies, compaſlings, conſpi- 


racies,yor imaginations, with any perſon or perſons, to 
deſtroy or murder the king, or any lord of this realm, or 
any other perſon {worn of the king's council, or ſteward, 
treaſurer, or comptroller of the king's houſe ; that if it 
be found before the faid ſteward for the time being, by 
the ſaid twelve fad men, that any ſuch of the king's ſer- 
vants as is aboveſaid hath confedered, compaſſed, con- 
ſpired, or imagined as is aboveſaid, that he ſo found by 
that enquiry be put thereupon to anſwer, and the ſteward, 


trenſurer, and comprroller, or any two of them, have 


power to determine the ſame matter according to law. 
And if he put him in trial, that then it be tried by other 
fad twelve men of the ſame houſchold, and that ſuch 


miſdoers have no challenge but for malice. And if ſuck 


mĩſdoers be found guilty, the ſaid offence ſhall be ad- 
judged rx LON. . 


ig. The CouxTt or Tar Lon STEgwarD or THE 


| Erxc's Hovsrnol, or [in his abſence} of the xz a- 


SUKER, COMPTROLLER, AND STEWARD OF THY 
MARSHALSEA. 'This court is eſtabliſhed to enquire of, 
hear, and determine all treaſons, miſpriſions of treaſons, 
murders, manſlaughters, bloodſhed, and other malicious 
ſtrikings, whereby blood ſhall be ſhed in any of the pa- 


laces or houſes of the king, or in any other houſe where 


the royal perſon ſhall abide. The method of proceedings, 
which muſt be both by a grand and petit jury, as at the 
common law ; and the puniſhment on convition, are very 
minutely deſcribed by the ſtatute of 33 Hen. 8. c. 12. by 


Which this new kind of juriſdiction was erected; but the 
act being in the affirmative, doth not exclude the juriſ- 


diction of the King's Bench nor of commiſſioners of oyer 
SA | and 
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and terminer. But,” ſays Lord Hale, I never knew 
« hut of one ſeſſion held on this ſtacure.” 2 
16. The ChanceLLox's Cour is a court belonging 
reſpecti vely to the univerſities of Oxford and Cambridge; 
which had. authority to determine all criminal offences ar 
miſdemeanors under the degree of treaſon, felony or may» 
hem, wherein a privileged perſon was one of the parties; 
but this juriſdictoin is now, by a particular charter, dated ä 
7 June, 2 Hen 6. confirmed by 13 EA c. 29. committed 
to the court of the lord high fleward of the univerſity, 
When therefore, an indiQment is found at the aſſixes, or 
elſewhere, againſt any ſchol. of the univerſity, or other 
privileged perſon, the vit@chancelJor may claim the cog» 
-nizance of it; and it allowed, it then comes to be tried 
in the high ſteward's court. But the indictment muſt be 
found by a grand jury, and then the cognizance claimed; 
for it cannot proceed originally 40 enquire, but only, after 
inqueſt in the common law courts, to hear and detar mins, 
when the Cogn'Zance is allowed, if the offence be a miſ- 
demeanor only, it is to be tried in the chancellor's court 
by the ordinary judge. But if it be for treaſon, felony, 


or mayhem, it is then to be tried before the high ſteward, 
under the n ſpecial commiſſion, 


07 Arwens and Su1Ts, in CasRs ai 
uu the Courts at WI ESDMINSTHR, 


1. The Action or Dear, i a ſuit 3 by law 
where a perſon owes another a certain ſum of money, 
on bond, or contract for a thing ſold, which the debtor 
reiuſes to pay at the day agreed then the creditor thall 
il have this action againſt him to recover the ſame. _ 

r is due upon avy ſpecialty, that js 


* 


— 
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4% or Moor rs on css, 
by deed under band and feal, this aQion and as ether 


lies. 
Here if a ks acknowledges by deed, chat be bs ſo 
much of another's money in his hands, an aQion of debt 


will lie for it; alſo where one owes money to another, 


who hath his note without ſeal, action of * lies on a 


mutuatur. 
But the deſendant may therein wage his law, which he 


cannot do'in an action of the caſe, 1 N 5 4 22900 


of payment. 4 Cotes Rep. 

Action of debt is generally proſecuted on a bill, bond 
or leaſe, Cc. And in debt on ſingle bill, a defendam 
may plead payment before the action brought in bar 
thereof; and on a bond, he may bring in the principal, 
intereſt, and coſts, pending the action, e noch be 


diſcharged. 4&5 mn. 


. 2. The Action uron THE Cas, is a general aQion 
chat is given for redreſs of wrongs and injuries, done 
without force, and which by law are not provided 
againſt, 5 : | : i 
It is ſaid to have its name, on account of the whole 
cauſe or caſe being ſet forth iu the writ ; aud * 1s no 
other action lies in the caſe. | 

By ſtatute it is ordained, that this aca ſhall be had 
Tather than any perſons ſhall depart the king's courts re- 
medileſs ; wherein there may be the like proceſs, a: in 
aQions of debt or treſpaſs. ' 13 Ed. 1. 

In general aQion of the caſe lies for nonfeaſauce whiere 
_ « perſon omirs that which be ought to, according to pro- 
miſe, to the damage of another; and for mal-ſeaſance, 
when one does ſomething which ought not to be done; 
.and miefeaſance, where a thing is undertaken, or the law 
requires a perſon to it, and he-doth jt otherwiſe wm he 


ſhould. Croke Car. 
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AD covars ox, JvsTIex., 27s 
. as various under theſe heads, ag the 


2afts and injuries upon which they are ſounded. 

For deceits in contracts, bargains and . 
one ſells another .adulterated wine, corn full of ſand or 
| gravel, wares by falſe weights or meaſures; &c. warrants 

« horſe to be ſound, or clothes v0 be of fuch à length, 
and they are not ſo, adden ypon the caſe will Jie 4 
Danvers Ar. ae 
80 ſor any private nuiſance or annoyance. to a perſon's 


Kopping, Nc. whereby he is endamaged. 2. Noll. 


againſt a perſon, who by reaſon of his office or buſineſs 
| undertaken, is to render an account to another, but re- 
e tales iw. do it, it e men 4 dt ana 


„ others. 4 
n -" « an; ajabts. ave kv bell of © ants; be AR 
ne have a writ of account againſt him as bailiff, and in 
4 £aſe he appoints him his receiver, to receive rents or 


debts, &c. he may [have axons, aguint:; han. as; fuch- 
Fitzherbert. 


But a bailiff + ball charged a 2 4 ns 


nor a receiver as bailiff. . 
Where a perſon receives money 9 uſe, be 


ation againſt him ſor the ſame received to his uſe. 
Tbo here the party may diſcharge | himſelf, by alledg- 
ig that i it was for ſome debt, or to be paid by order to 


. 1 
e won hve ſo much ſed us formes)y thaw 

being no damages gion by i. 1 
R | * 


houſe, water, way, light or air, by building, n, 


3. The Action or Account, is an aQion tha lies | 


ſhall bave action of account againſt ſuch perſon as his 
receiver, tho he was not appointed bailiff or receiver; 
alſo if one pays money to another, he may have this ap” 


ſome ang: d. which * back . &c. 1 Li 
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I. The Ac*ron or Covenant, is fuch ns is brought, 
where a man is bound by covenant in a deed, entered 
into dy kim and other perſons to do, or not to do ſome 


or thing agreed deren chem, when he bath broke | 


DOR. 

In cafe it be bel chat one perſon ſhall pay 100]. 
3b ably" wr Sricka aids, this is = mutual real cove- 
nant; and action of covenant lies, if the other - "a0 
Tefufeth to convey, t&fc. 2 Med. * 
A perſon makes a leaſe for years, and then turns the 
Jefſee out of the lands, he may have action of covenant 
Againſt the leſſor, tho there be no expreſs covenant in the 
Text incaſe a ſtranger enters before ſuch leſſee, he ſhall 
not have an action upon chis oufter, 'betayſe be wWas never 
A leſſee in privity to have covenant. 25 elv. 

Ona bond action of covenant” lies, bor it proves an 
wang: tho when only a hand is to a Writing. and n 

Feal thereto, covenant does not lie; dut action of the caſe 
upon breach of che agreement. 2 Danvers. ©, 

5. The Action or DeTinve, is an aQion that lies 
againſt one who has got goods or other things delivered 
to him to keep, and he afterwards refuſeth to deliver 
Them. | | fy P 
For any thing certain and valuable, wherein one may 
Have property, detinue will lie; in which action the ching 


detained is generally recovered, and not damages ; tho if 
A man cannot recover the ching itſelf, he ſhall recover 


/ 


| the damages for it, and alſo ſor the detainer. » Inf. 


I on the delivery of goody, the perſon to whom they 
i delivered. dies, action of detinue may be brought 


againft his executors, or any one to whoſe hands they 
Some: And where the goods are delivered over to an- 
other, 


— 
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other, this action ſhall be: iir hel againſt, the, 
ſecond perſon. ; 

And 8 3 3 aper che things to 
aperſon that has right to the ſame, yer tis ſaid- he is 
chargeable, 2 Danvers. , 

A mad may likewiſe, hare. a. general detinye. againlE: 
one that finds his goods; but if beſore the owner brings, = 
his action, the hinder ſalls them, or they are. recovered, 

N in execution, &c. he cannot t- bring. detinue. R 


Nat. Breu. | 
e There is an action of Als that lies for duds. ak 
t charters, which make the title to lands; and here the- 


defendant. ſhall not wage law, nor in trover and con- 
verſion, ths! eee nee 
2 Inft. 

6. The 3 or Tawa 4 asse 
which comes from the French Trewver, "invenine,. i 4 
ſpecial action of the caſe that lies agaiaſt a perſon, who 
having found another's. goods, refuſes to dallver then, 
pan demand. 

Or it is where a man has in his W 
of another by delivery to him, or otherwiſe, and the 
perſon ſo poſſeſſed, ſells or makes uſe of cham, WEI: 
the owner's conlene. ' 

And this action lies ſor the recovery: e 
the value of the goods, Cc. 2 Lilly. 

It is called trover and converſion, becauſe. the plaintifg 
in the action ſurmiſes, that he loſt ſuch and ſuch goods, 
and that the deſendant ſound r 
converted them to his own uſe. ö 

But bero the loſing is only : mere ſuggeſtion, Ab 
reſpedt material. 

IF a perſon finds goods and doth refuſe to deliner han 

RA | 
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do the owner on demand, this is a converſion in law ; yet 
he may anſwer, that he does not know whether the per- 
ſon demanding is the right owner or not, and then it is 
held to be no converſion. © t Danvers Ar. 

Altho' a defendant renders the goods or things, 8 
demand and refuſal made, or even if they come into the 
plaintiff's” poſſeſſion, neither of theſe will purge the 
wrong, or make ä to the plaintiff for Tn 
of the goods. 

For they ſhall only go in mitigation of the damages, 
but not to the right of the aQion of trover, which the 
party is {till intitled to. Mod. Caf: | 

In caſe one puts out lris cattle to paſture, - and then Celts 
them, the buyer may have action of trover againſt the 
— Ec. if he refuſes to let them go till paid for. 

Here the fariner's remedy maſt be had by action for 
wheri is due to him for depaſturing the cattle. 4 

And he may not detain them for the debt, . 
of an inn-keeper, or taylor, Ec. for l in their 

_ cuſtody, Croke Car. 

7. The Action or nent is an ation of the 
cafe brought . . of ee is Deen in his 
reputation. : 

And for 3 eee which affect is 
lfe or liberty, office, trade, .or tend to his loſs of pre- 
ferment in marriaye, or ſervice, or to his diſinheritance» 
or which — i ER damage, * action lies. 

Der. 

er ee „ in W b W 
of a perſon, for which, eter caps "_ m_ be 
puniſhed. | 

But if the words are ſpoke in 8 a cauſe, in 
an ordinary courſe of juſtice, as where a lawyer in plead- 

3 5 . | ing, 


in 


Ng» 


for the battery may, bring an information in the crown: - 


. , by 
of - 
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iog,. ſhall utter any words according ta his a 
thoſe words will not maintain an action. Crole Jar. | 
fo in other caſes, if the deſendant on. rake erocE 9 
of the words, een they. | 
are true. 
: I a perſon, be proſecuted. by-way of information for 
2 fibel againſt another, it is not material whether the 
a he ſhall antes 
Hobart. | 
es ens the maxi, a-. = 
eff, Sc. 


8. The eter or rl: tt AND, b. rav, is = 
Aion that lies · ſor treſpaſs againſt a man's perſon, where 
any injury is done to another in a violent manner; And 
fuok offence..is alſo indictable, tho" it is uſnal not to bor 
ſecute an inditment, but to bring this; * only fr 
damages. Terms de Ley. 

But if a e 1 ol he back © no 
wiknalſes to prove the fact, the party inſtead of his aQio + 


office againſt the aggreſſor; ap ary he. ſhall be HT. : 
the king: 


Tui held that the leaſt nk af il 8 = 
anger, is a battery, which. may be committed either by 
puſhing, jolting, or fulipping upon the noſe, and 
unh n fen. xt If voy e 
dent. Dalten.. _. | 

The laying hands gently on one is not battery to nd 
an action; the. law: will not:preſume any damage in ſun 
cale, and the defendant may ſaſtiiy molliter manus i. 

II a perſon is beaten by, andther;, he may likewiſe 1. 
turn it, and plead that the plaintiſf 's battery was dera 
ſoned by his own firſt aſſault, whereupon the defondant f 
thall 20 quit, and the plaintiff be amerced. 2 If. 

For 


2 
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For the battery of a perſon's wife, child or ſervant, 
the huſband, father and maſter ſhall have this action. 
9. The Actton or Taxrarass, is that action that 
generally hes for any wrong or damage, which is done 
. with force and arms by one private man to another; and 
it is ſometimes _ 8 A ä 
kis lands and goods. ; 
An action of enn ere any e alen W | 
on another's lands, and there does damage; alſo treſpaſs 
oi & armis may be brought by a perfon who has the poſ- 
Teſſion of goods, or of a houſe or land, nds er 
in his poſſeſſion. 1 Roll. Mr. 
Wh; enter into an houſe againſt the will of the owner, is 
ercſpaſs for which action lies ; but a man may lawfully” 
come into the houſe of another, to demand money, &c. - 
yu Has been held, that if a perſon has a horſe in another 
| man' $ ground. and he enters therein to take it away with · 
out leave, Alion of treſpaſs lies againſt kim. 4 Sey. 

And this action wilt lie for breaking a perſon's cloſe or 
ground, or driving a cart and horſes over his land, where 
there is no way for it ; for” eating corn of another with 
eattles cutting of . _ ns. or damaging the 

"- 
105 Where one nr tbe doors, Wan Ec. of ano- 
ther's hoſe, or fences of lands; or chaſe scuttle by which © 
means they die, or are damnified ; or if he fiſh in another's. 
pond ; or pluck ug garden herbs WE WER VITIOE a bond 
or other writing, fc, Brofe. 

Though if.the jury do not give desert in rreſpaſs, | 
rhe plaintiff ſhall have no wore cofts than damages; un- 
leid the title ot the land come in queſtion; or eee of 
es ee away, We. Stat. 23. L 2 

ie The Action o Wasrz, is an action chat as * 

A 9 brought 


n 5. Wh. i 
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brought where any waſte or deſiroction is made either in 
houſes, lands, or woods, Oe. by tenant ſor life or years, to: 


ae on the heir or bim vere, ar "+ 
Inft. | 825 . N 9 


As if any fuch tenant ſhouts lids Minto 


willingly ſuffers it to fall, eee e Ee 
and do not repair the ſame in due time. 

If he cuts down timber trwes en the lend Gh er. intent 
to ſell them, or for any purpoſe but for repairs j or in cuſe 


he cut young trees for reparations,” when there is other 


timber ; REG if We e of cove OI , 
than is neceffary. Lu K 


Or where he ploughs up ground ee mine 


has not been ploughed, or if he plough up woodlands, 


convert meadow into an orchard or arable land, or arable. 
land into meadow, or paſture into arable. 

Or in caſe he dig mines of un er Wette oP fan 
Cc. without power by expreſs covenant, or deſtroys deer 
in a park, doves in a dove-houſe, or fiſh in a pond, e. 


In all theſe cafes the heir of the land, or the perſon in 


reverſion may have a writ or aQion of waſte, and ſhall” 

thereon recover the place where ſuch Watte 1 is Mw nd 

with treble damages. 4 Rep. wh | 
And before any wafte is done, a "prohibition te 


Þ had, directed to the ſheriff, that he do not permit the” 


ſame ; or he in the remainder, Cc. ca bave an injunctiem 
out of the chancery to ſtay the waſte. Fitzherbert.” 

1h. The AcTion ory Fjtctuenr, is now the com- 
mon action for trial of titles, and recovering of land- 
oc illegally held and kept from the right owner. Fg 

For it is become an aQion in the place of many rial. 
alkons, ſuch as writs'of right, formedons, &c, which rs; 
very W000 4 


- 


- Thave 
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T bere is no arreſt required in this aQion, as now gate 
rally proſecuted n hut if there be: not. a tenant. in;poſſeſ-. 


ion, as where a. houſe, or land is. empty, and no perſon 
can be found to whom the declaration may be delivered 

In chat. caſe the plaintiff muſt proceed by ſealing a leaſe 
upon the land, Ac. And an original writ is to be ſued, 
out againſt the perſon who ejected the, leſſee, and then 
ouſter and ejedtment, c. 1 Lilly... 

The uſual courſe of proceeding in element. is to 7 
a-declargtion only, andfeign-therein a leaſe for three, five- 
or ſeven years, to him that would try the title, and. alſo 
feign a caſual ejector or defendant, and then deliver the 
declaration to the ele. bv ſerves a copy of it on the 

tenant in poſſeſſion. | 
And at the ſame time gives notice at the bottom for him 

to appear and defend his title, or that he the fergned de- 
fendant will ſuffer judgment by default, ; whereby the true 
tenant will be turned out of poſſeſſion of the lands. 


To this declaration, the tenant, is to appear the begin- 


ning of the next term by his attorney, and conſent to a rule 
to de made defendant. inſtead of the caſual ejeclor, and 
take upon him the defence, wherein he muſl confeſs leaſe, 


entry, and ouffer, and at the trial land upon the title only.. 
But if, the tenant in poſſefiion does not appear, and enter 


into the ſaid rule ia time; aſter the declaration ſerved, 
then on aſſidavĩt made of the ſervice of the declaration, 


with the notice to appear as aforeſaid, the court will order - 


judgment: to be entered againſt, the caſual ejeQor by de- 


fault, n tenant by wi is turned out of his 


poleſſion. . 


Incaſe ſuch tenant. appears to the action, having by his - 


attorney filed common bail, and enter d into the rule 
aforementioned, he is h e in the declaration, 
9 the place 2 ejector. 
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And then the defendant's attorney muſt plead not guiky, © 


and the attorney for the plaintiff draws up the iſſue in the 


cauſe, a copy whereof and of the declaration is to be deli- 


vered to the attorney for the De whereupon notice | 


is given of trial. 
In order to which, the Furor venire, c. is to be i 
out and returned, aud the record made up by the plaintiff's 


attorney, beginning wu the declaration; then the bre- 
viate of the cauſe is to be prepared, in which, after 4 


ſhort »7+2ital of the declaration and plea, the plaintiff's 


title is to be-1et forth trom the perſon laſt ſeiſed in fee of 


the premiſſes, under whoin the leflor claims don to * 


client, the plaintitt proving the deeds, Ic. 


And after trial the ene are as in other caſes. 
Lilly's Abr. P | 2 

By a late ſtatute, thoſe tenants to „ 4 WI, in 
ejectment are delivered for any lands. c are to give their 


landlords notice & on pain of forſciting flieg years | 


rent. 
And the court where ſuch e ſhall be brought 
may ſuffer the landlord to make himſelf defendant, by 


joining with the tenant if he appears; * if *. does not, 


judgment ſhall be ſigned. 
Though in caſe the landlord An to ** by "WY 


ſelf, and conſents to enter into the like rule as the tenant, 
if he bad appeared, ought to have done ; the court ſhall. 


permit him ſo to do, and order a ſtay of execution, oc, 
11 Geo. 2. See ante, leaſe, and morigage. „ 
The plaintiff i in ejectment recovers. ody ſent Fas 


the right which he has at the time of bringing his aftion 3, 


and on his recovery by verdict, he may have an gn of, 


 rreſpaſs to recover the meſne profits of the lagd, from the 


time of the defendant's, entry laid in the declaration. 
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And if judgment ſhould be againſt the plaintiff, he eun 
bring another action of rreſpals and ejeQment for the 
ma it being only to recover poſſeſſion, Ac. Trin. a3 

© Alfo wherever a defendant is + harred in 1 ni ation; 

concerning lands, either by judgment upon verdict, de- 
murrer, or couſeſſion, Ec. he may bring an aQion of a 
higher nature, and try the . again, as it concerns” 
 themberitance. 
But in-perſonal actions, as in debt, Sc. a bar is perpe- 
tya];: for the plaintiff cannot have his action of a higher 
nature, but his only remedy: is by error or attaint; and 
ſometimes in the 2 ; 

The times wherein real and perſonal actions are to be 
brought, by the ſtatute of liinitations, ſee ante the maxim, 
Wu non dormientibus lege: * 


General Proceedings in Tarts or cum in 
the oy aka Courts. 


k Tie Wart besessen and ſanero babes 
which runs in the king's name, and contains a ſhort ſtate of 
the plaintiff's demand, whether it be of lands; money, or 
goods, or ſatisſaction for injuries done, or for breaches of 
contract, We. on ee dee e e 


When the writ comes to the ſheriff's hands, he grants 
his warrant thereon'to his bailiff to execute it ; und if it 
be an action of deli, or on the cafe for money, ſworn to be 
above 100. they arreſt the defendant, and rake a bail-bond 
with” ſufficient ſureties to the ſheriff for the defendant's 
appearance, and afterwards bail is given to the action. 
—_—_—— 100. 1 
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2 be arreſted, but be ſerved pe : lon iy with a co 


of the proceſs; and notice at the botroi to appear on the. 
return of the writ ; -which if he does not in eight days, 
the plaintiff by a late ſtatut e may enter a common appeat- 


aner for him, and thereupoli proceed. 


2. The Arrexnance, ſignifies the defendant's filing 
tail on any proceſs iſſued: out of the courts at W:ftminfler-; 


and in common bail, the ſureties John Noe and Richard 


Roe are taken of courſe. - Here if a common appearance 


only, and not ſpecial bai! is W the 7 may ap- 
pearin-court in hi proper perſag; 


And if an attorney undertakes to appear for his enen 
the court will compel him thereto, and to put in common 


bail ; aſter an appearance or common bail entered and filed, 
the plaintiff declarey againſt the defendant. 

3. The DecLanartioN, is a formal ſhewing in writing, 
he ground of complaint of the plaintitf in the action 
agaiuit the defendant, as the non- payment of the debt 


upon requeſt, c. And the plaintiſt has the terms after 
the return of the writ, to exhibit his declaration, thit 


term being accounted one wherein the writ was returnable. 
And if ne declaration comes in before the riſing of the 
court, the laſt day of the ſecond term, 1 
be nonſuited; and the defendant have coſts. 5 
The plaintiff's attorney is to Me his warrant te ter le 
declares 3 and to deliver a copy of the declaration to the 


defendant or his attorney, who pays 44. per ſheet for che 


Tame z and the plintif”s attorney. gives a rule. for the des 
ſendant to plead by a certain day. 


4 The Pura, is the defendant's anſwer tothe plaintifs 
declaration 3/ though in a more exrenſive Tenſe pleading 


containg whatever eicher party e . an. in the 
cauſe depending, 
A pig 


- 
* 


Plea, to which he ought to have demurred. 


. 
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A plea is either general, and enters into the moths be 
2he cauſe, being a general anſwer to the declaration, as in 
debt on contract, that he the defendant owes nothing or 
it is ſpecial, and Jers forth the matter at large. 

The ſpecial plea is drawn up in form and 480d by 
counſel, or it will not be received ; but a general plea 


need not be ſigned by counſe],; and every plea muſt be 


pleaded either in bar to the xRion brought, or in dauer 
of the writ bill on which the aQion is framed. "FS 

If a, plea fails in anſwering; all. the phintiff's charge or 
matter alledged, the plaintiff ſhall -have judgment as for 
want of a plea; alſo where a defendant pleads that he did 
not receive a certain ſum, if he does not ſay or any part 
thereof, it. is ill. 

Vut whena defendant pleads a bad plea, if Mue be joined 
thereon, and a verdict is given for the defendaar ; the plain- 
iff. ſhall not take advantage of the inſuthciency ofthe 


- 


Where 'proceſs is FFP 
of terms, the defendant is to plead in four days,.if he lives 
within twenty miles of London, and if farther off in eight 
days, after delivery of che declaration, with notice to 
Plead, c. and that without any imparlance, or craving a 
further day to adviſe; or making default, the plaintiff 


may Giga his judgment, by late orders of court, 


The. defendant having pleaded to the plaintiff's action 
and declaration ; to fuch plea, the plaintiff may make a 
replication or anſwer ; and to that there may be a rejoinder 
"of the defendant, till the parties are at iſſue in the ſuit. 


9 3. The lass ve, fignihcs the point of matter hien iſſues 


forth of the allegations and pleas of the plaintiff and de- 
4Jendang, in the cauſe to be tried by a jury of twelve men. 

* iſſue there ought to be an affirmative on the 
82 pid 


the ſatt ariſes. 
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ede part, as that the defendant is | indebred to the plaintiff 
ig a certain ſum, g. And a denial on the other part, that 
the defendant does not owe the debt or money charged, He. 

For there muſt be ever a negative and affirmative of it, 
to make a right iſſue ; tis alſo obſerved, that without iſſue 


2 can be no good trial, nor ought fie to 


Wies the parties have thus proreeded | to ue, Ad at- 
torney for the plaintiff makes a copy of the iſſue and deli- 
vers it to the defendant's attorney with notice of trial 3 in 
order whereto, a writ of venire Fecias muſt be iſſued, and 
a 4flringas to the ſheriff to return — jury, and the re. 
«ord i is made up for trial. | 

6. The Taal, is the examination of à cauſe bee a 2 
judge, and trying of the queſtion, or point in iſſue be- 
tween the Parties, w bereupon judgment i is given. *' 

To proceed in che trial at the rei, when a couſe comes 
on, the difiringes of the/jury i is to be firſt returned by che 
ſheriff, and then the record muſt be delivered to the 
judge's marſhal; upon which the counſe? being inſtruQted 


wich their briefs, 9c. and all parties _— the marſhar 


„* % 


17 52 41 4 7 


Tbe 18 5 to HP on a jury. are to' RY e ai 
indifferent, no ways intereſted in the cauſe, and not out- 
lawed or infamous; neither ought they to be aliens, or 
men attainted of any, crime, or be infants, perſons of 70 
years. of age, Wc. "They are likewlſe: to have fol, per 
«nnym« freehold, and be returned * the my" ry 


P 


And to the jurors there may ne dee | 
take before they are ſworn, on account of favour or an- 


. or their having been convifted of felony, | e. ot 
55 8 where 
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where any one of them has given a verdict before © in the 
ſame cauſe, matter or title. 

After the jury are ſworn, being firſt eleQed by Ele, 
according to the ſtature, they are bid to ſtand together, 
and hear their charge; on which, the counſel of both 
Lides open the caſe, firſt on the ſide of the plaintiff, as 
the proof lies on him, and looking over their breviates, 
they argue the matter in controverſy, producing witneſſes 
to prove what they alledge. 

Which witneſſes are alſo to be (perſons of credit, diſin- 
tereſted, and not ſuch as have been convicted either of 
{elony, or perjury, or adjudged to the pillory or other in- 
famous puniſhment, or perſons-non ſane memorie. 

. And when the witneſſes are heard and. examined, the 
Judge ſums up the evidence, aud gives i it in N to the 
jury to do impartially therein. 

If the jury do not immediately agree on their verdi, 
vut withdraw to conſider of it, then a bailitf. i is to keep 
them without meat, drink, ſire or candle, and without 
being admitted to the ſpeech of any, in which manner they 
are all kept together till they agree and bring in their ver- 
die 


10 w 4 


7. The Vexvicr, is the Aer that! is given to the 
oourt by the jury, concerning the matter of if inthe fuit 
committed to their trial; in which every one of the 
jurors muſt agree, otherwiſe it can be no verdict. | 
Anda verdi& muſt in all-things anſwer the iſſue, or it 


will not be good; if the plaintiff fails to prove his iſſue, 


there the verdit ought to be found fer the defendant; 


and no verdiQ can make that good, which i is not ſo by law, 
f which the court is to be judge. 
In caſe any of the jurors eat or drink at the charge of 


oe my fer whew thy doe their verdi; A 


— 5 as he. 43 1 — _ «A a... 1 1 „ 
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of the parties, or their” attornies, a6 fiy any thing to the 


jury, which relates to the cauſe, before they are agreed on 
the verdict, as that it is a clear cauſe, or I hope you find 
for ſuch a perſon, &c. Or if a witneſs be ſent for by the 
jury after he is gone from the bar and he repeats his evi- 
dence again; in any of thefe caſes, the verdi& ſhall be 
void, and ſet aſide. | 
Alſo the jurors may be fined, for being tampered wich” 's- 
and an attaint will lie againſt a jury for giving contrary to 
evidence, where any corruption appears, on which, being. 
convicted, they are liable to a very ſevere puniſhment; . 
likewiſe if they take any thing to give a verdict, they 
ſhall ſorſeit ten times as much as taken, and be unn 
Jear. 
The jury being returned to the bar, and ready to give 
in their verdict, the plaintiff i is then called, and if he do 
not appear, a nonſuit ſhall be recorded, Sc. but if he ap- 
pears, the clerk of affize aſks the jury who they find for, 
and what colts and damages, and ſo enters it on the panel, 


and repeats it to the jury, which finiſhes the trial. 


And after the trial is over, the aſſociate delivers to the 
plaintiff's attorney the record with the diftringas, and the 
names of the jury annexed, on the back of which he en- 
dorſes the ſubſtance of the verdict, and then upon the 
back of the record is engroſſed the pofiea. 

That afterwards.the plaintiff and defendant came before 


' fuch a judge, and the jury was elected and ſworn, and 


found ſuch verdict and coſts, Cc. 


This is to be carried to the clerk of the fofted's, to be 
marked, and after delivered to the clerk of the rules, and 
he makes a four days rule for judgment, (that time being 
allowed the defendant to move in arreſt of judgment) and 
when {ach rule is out, if i it be not arreſted, the judgment 
8 2 to be entered. 

8a 8. The. 


TIyo er Moor roInTs on. ©A$3xs, 
8. The 88 ſignifies the determination or ſen- 


oma} the judges upon the ſuit or a&ion tried ; which if 


given contrary ta. the verdiR, will not be a good judgment · 

In trials at the aſſines, note the record is generally kept 
by allaciate till next term, when he is to be called upon 
for the ſame, and then it is marked, and a rule taken our 
as aforeſaid ; and thereupon judgment is ſigned, and en- 
rered on a roll, on which a turit of execution is awarded, 
againſt either the body, goods, or lands of the defendant: 
& New TaiaLts, are granted in ſeveral caſes; as 
1 there was not ſufficient notice given to the defen- 
dant of the former trial; or if exceſſive damages are 
aſſeſſed by the jury: ora verdict is given againſt evidence; 
or in caſe any fraud appear. 

Though a new trial ſhall not be allowed for want of 
eyidence at a former trial, mach. the party mite then 

have produced. 
10. TxIAL Ar Ban, i is deine a cauſes require 
great examination, and the title in queſtion is ditficulr or 


| | Inericars, for che beter fatlafaRtion of the parties con- 


e. OF 

And in order to fuch trials, the juries, and witnefſes mul 
come. to the courts at Weſtminſter. 
11. BiLL or Exczrriens, is where the plaintiff or 
defendant in a ſuit alledges any exception to the judge's 
opinion, which may be put down in writing, and ſigned 
by counſel, c. and here the court above Pw to judg- 
ment according te the exceptions. , _ 
- 12. Warr or Eaaon, is that writ. which is brought 
by a plaintiff or defendant in any action, who is grieved 
by the proceedings and juagment given therein; and 
which any perſon damnified by error in a record, or who 
can be ſuppoſed to be injured thereby, may * on 
which the judgment ER be reverſed. | 

2 | "Theſe 
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| Theſe writs: of errot are returnable from one court to 
- another, until "they « come to the Exxcheyupr Sen and 
55 to the Lor in Parliament.” 


And thus we may obſerve, "thro? the ads 8 care and a 


güne required by lav in the trial of cauſes, there 
is as much as art and conlcitnce can contrive againſt cor- 


pcs, ald in Geof right.” e 
S : Of Words of Art and Terms. 
; \ERMS of Law are artificial or technical naar 
terms of -art particularly uſed in, and adapted to, 
pf the profeſſion. of the Law. 
0 


| *  Abbrrachment is the foreſtalling of a market or giv, by 
purchaſing the wares before they are' therein expoſed 0 
fale, and then ſelling them by retail. RE 

Abet, from abettare, to ſtir up or incite; 4 in 
our law, as much as to encourage or ſet on. An abettor, 
therefore, is an inſtigator or ſetter· on, one that promotes 
or procures a crime to be committed. , 

Abeyance is derived from the French word beyer, to "Fa 
pect, and ſignifies that the fee or freebald of land is not 
veſted i in any one, but ſtands, in conſideration of law, in 
waiting or expectation of an owner. or Proprietor for | 
altho there be no perſon in eſſe in whom i it can velt and | 

abide, yet the la conſiders i it as always potentially exiſt= p | 
icht ing, and ready to vet whenever a proper owner appears. | 
ved The word abeyance hath been compared to what the civie 1 
lians call hereditutem jacentem ; for as the civilians ſay: - | 
lands and goods do jacere, ſo the common lawyers ſay, 


: 


that things | in the like eſtate are in obexance 3 or, as the» 
A | 7; $5, Jogicians - . 
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- Jogicians term it, in ga. Thus, in a grant to Jokn for 
- life, and aſterwards. to the heirs of Richard, the inherit - 


ance is plaiply- neither granted to John or | Richard, nor 


can it veſt in the heirs of Richard till his death, nan 


nemo eft heres viventis : jt remains therefore, in waiting 


or abeyance during the life of Richard. This is likewiſe 
+ always the caſe of a parſon of a church, who bath. only an 


eſtate therein for the term of his life, and the inheritance 


remains in abeyance. 80 alſo when a biſhop, dean, arch- 


deacon, prebendary, parſon, or any other ſole corporation 


dies, thefce of the glebe or reQory, and the freehold of 
| the church, whether preſentative, elective, or donative, 
i in abeyance. So alſo if by ad; of parliament the king 


renounces an eſtate, and by the ſame act it is not veſted 


In any other perſon, it remains in abeyance. Dahſen 42. 
Abigevus ſignifies a thief who has ſtolen cattle. Thus, 


| Bratien ſays, % guis fuem ſurripuit vun exit, & fi quis 


a 


gegen ABIGEVUS erit.” Brac. J. 3. c. 6. 
- Abſque Hee, without this, c. are the technical words 


44 excegtion* made uſe of in pleading a traverſe. But 


| F 3 - 


words equipollent may be uſed, and therefore a traverſe 


{. by the words et non are ſufficient. 1 Saund. 22. 5 Co. 


Dig. 109. Med. Caſes 103. 1 Lev. 192. 
Accedas ad Curiam is the name of a writ, which lies 


pes a man hath a falſe judgment given againſt him in 


the hundred court or court baron ; it is directed to the 
ſheriff, ROT INE IE ri Lat. 1457- 460. 


3 BI. Com. 3 
Accord, iñ a word derived from the EF? that figni- 


Fes an agreement between two or more, where any one is 


injured by a treſpaſs committed, to make recompence and 
ſatisſactĩon to the party grieved; and which after the ac- 
cord is performed and executed. may be pleaded in bar to 


ehen brought for the ſame neff. Termrh Lo. 


Additiin 
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: man bad bequeathed to another a bond an which money 
was due by a third perſon, and before the will takes 


— —— — 


en $0KD6/ OF; anf AND r. 406 
Auduios fignifies in law the adding of the eſtate, degrea, 


"ney which any; perſon. is of, to their chriſtian and 
-- ſurnames ; for by the 1. Hen. 5. c. f. all perſons ſhall in 
lay S 32 
BI. Com. 406. 3. BI. Com. 302. 


 Ademption ſignifies the e ee as. if a 


effect, he calls in the money from the obliger. Chancery 


| Caf. temp. Talb. 227. 


Adnichiled is derived en the Latin * 21 written 


| of old nichil, and Ggnifies, as appears by the Katute 28 


Hen. 8. c. ee Hon! 


Lau Did. 


"4d quad en a writ which en be iſued be- 
fro the king grants certain liberties, as a fair, market, &c. 


- which may be prejudicial to others; direQing the Iheriff 


to enquire what damege it may do for the king to grant 
ſuch market, fair, Cc. It was alſo the ancient method of 
obtaining « right to turn the courſe of an old road, or 10 


made a new. one ; but inthis reſpe& the proceedings are 


now rendered more eaſy by tbe 13. Geo. 3. c. 71. f. 31. 
Ne ae „ey 105. F. N. B. 121, 225. FYaughan 
Os. EIS. 267. 1. Ce. Dig, 302. 4 Huli 
Plas of the Crown, 369. 3886. To 
Advocati were thole perſons who we now cull patron 
of churches. . 

. Mferers, from the French er, ro affirm, are e wha 
in court leets, upon oath, ſettle and moderate. the fines. 


and amerciaments impoſed upon ſuch perſons as have com. 


mitted faults unn pro of the court. 4 
Gig 139. 7 
* is, where un ao is bong 2 an pe 

fant 
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dat for lands which he hath by diſcent, he by 'petition, . 
via; or motion, ſhews his infancy to che crown, and prays 
chat the action may tay, or, according to the mbre' tech- 
vicaf phraſe,” the * Parol 'may deminy- until his full _ 
Yermiee as Js Lays 30. COS i 2 "2h. vt 

Agent nil patient is where 2 pirſon is the doer of a 
| thing and alſd the party to whom it is done. This, 
where à woman” endows herſelf to herſelf; makes ber 
agint and patient; This term is alſo applied to thoſe Fines 
where the dcarine of re» iter prevail. en 

: Apgiftment, from F/eich gifte, a bed or reſling plkce, 

fignifies to take in and feed the cattle of ſtrangers at a Cel» 
taln rate per week. 2 Int. 643. Spelman's Ghſ. 

Alias, is a ſecond or another writ, which iſſues from 
the courts at Weſtminſter, after a firſt wrir has been lued 
6ut without any effec. 
- Medic I ſignifies an inheritance held wittour any acknow- 
- ——_— any lord or ſuperior, as contra-diltinguiſhing 
from an inheritance in fee, which in its general acee ptation 
Agnißes land holden. In England there 1s no ſuch thing 
as allodial property, Fir, in comemplation of law, all the 
lands and tenements in England, in the hands of ſubjects, 
are holen mediately or immediately of the king. Wright's 
Teupen, 149. Smith's Commonwealth of England, book 3. 
ch. 10. Cowel's Interpreter, verbum FEE. Co. Lit. ＋. 1. 
4. If. 50. 4 If. 192. 2 Bl. Com. 105. 

Amenablefrom the French amener, to bring or lead unto, 
in a modern ſenſe, fignifies to be reſponſible, or ſubje&t to 
anſwer, in à court of juſtice. C0 t. 

- Hiieus curie, a friend of the court. Thus, u judge 
i doubtful or miſtaken” in a point of law, a ſtranger męy 
peak to the ſubject, and _ hs qa nero 
| _ c. Air. 1 
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Aua in ſignifies the taking of uſuriqus intereſt for the - 


loan of money, when the lender extorts compound intereſt, 


or joins and accumulates together the ,intereſt of ſeveral 


years, and requires a new intereſt to be paid for them, as 


for the firſt and true principal. 1. Pofile 59. 


. Appariter is the meſſenger who ſerves the proceſa 0 of 


the ſpiritual courts ; to eite them to appear, to arreſt 


them for contumacy, and to execute the ſentence or decree 
of the judges. Hüft: Parergen, 70. 2 Bulſt. 264, | 

. Appertionment ſignifies the dividing of a rent into parts, 
according as the land out of which it iſſues is divided 


among one or more proprietors. . Thus, where a leſſor 


recovers part of the land, or enters for a forſeirure into 
part of the land, the rent Rel eee? Co. Lie. 
148. Moor, 241. 

Atprevement is where a man bath common in the. lord's 
waſte, and the lord makes an encloſure of part of the 
waſte ſor himſelf, leaving ſufficient common, with egreſs 
and regreſs for the commoners. This right is regulated 
by the ſtatute of Merion, 26 Hen. 3. e. 4. the ftarure of 


Weſtminſter, 2, 13. Edvw. t, e. 46. 29 Geo. 2. e. 36. 


and 31 C. 2. e. 41. 1 Ro. Al. 90. 408. bie | 
2 Inf 474. 2. * 3 Com, 240... | 
| Aſſumpſit, from the Latin, is taken in the law ſor 1 
voluntary promiſe, whereby a perſon aſſumes or takes 
ypon him to perform or pay a thing: And when any one 
becomes. legally indebted to another for goods. ſold, the 


aw implies a promiſe that he will pay this debt ; and if 


he do nor, laune feht or en of the coſy, Jie 


| againſt bim, 


 Mitachment is „ bee ig any, places, abroad, "nd 
particularly i in London, whereby a creditor may attach the 


goods of his debtor in any hands where he findeth them, 


Hines perſons and places only excepted. 


Attornnent 


74 "+ =. 7 
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net lord, on the ſale of lands, &c. As where" there is 
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"ſignifies the renant' acknowledgemient'df a 


tenant for life, and he in reverſion” gratits His right to 
another, it is neceſſary the tenant for Hife ſhould' agree to 


it, which is called an . But by the 4. Arn. c. 16. 
und 11. Ges, 2. ©. 19. attorgments are, in almoſt every 


eule, rendered unnecefſary; Co. Lu. 716. 
Audita Querela, is a'writ thut lies where a perſon has 


any thing to plead, but hath not a dy in court for pleading 


it ; as when one is bound ina ſtatute or retoghizance, or 


where judgment is given in debt, and the defendant's 
body in execution, then if he have a releaſe, or other 


Tufficient cauſe to be diſtharged from it, this writ may be 


granted him againſt the perſoh that has rec ee. 


Average is ſaid to ſignify ſervice which the tenant owts 


o bis lord by Hörfe or carriage 3 but is more commonly 


ufed to ſigtiß/ a contribution that merchänts and others | 
make towards their lofſes Who have their goods caſt into 


the ſea for the ſafeguard of the ſhip, or of the other Schr 


ment: et hac off aral 2 | verificare.” 


and lives of thoſe perſons who are in the ſhi during 2 
tempeſt. Pb Mart: [nfuratices. gg. 121. 124. | 


© Avefment is, in pleading, the poſitive allertion of ſome 
faQ, or an offer to dd ſome act. "Thus, "where x a man 


pls & ple in abatement of the dit, 6 in bar of the 
action, which he faith he is ready to probe, as the court 


mall award ; this offer to prove the plea is called an aver- 
3, Bl. Com, 309. 


4 Bl. Com. 334- 7 

Ah, is uſed in older to afcertain to the. court, 

what is doubtfully alledged ; and relates either to plead- 

idgs, or ts deeds, Which may ſoineriules 'be made good 

by averment, "where a perſon i is not certainly named, 1 and 

if no uſe is 8 or * but eee in any deed, 
x - averment 


A) 
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averment ſhall. be admitted as an addition or — 


tcion- ene ene 11 
Autre Droit bene a-perſon — ching fo 
the right of vangther, Thus, executors, adminiſtrators, 


&. act e chit; thaz-is, in fig 0 r 
inteſtate, and not in their own 2 2 . 
177. | 8 
Badger tas mene / 
one place, and carries them to another to ſell, and mae 
profit by them. By 5. Elis. c. 12. no perſon ſhall be a 
badger unleſs licenſed by the ſeſſions ; but hy 1a. Ge. 3. 
c. 71. Which repeale all the acts againſt ingroſſing, fore-- 
ſtalling, and — this charafter ſeemsto be e. 
2 Harl. P. C. 482. 0 
Ber, in a Jegal-ſenſe, i a pear peremptory exception 
oſ a defendant ſufficient to deſtroy the plaintif s aQuion. | + 
Saſe Caurt is any inferior court that is not of — 
a the court baron, &c. Kitchen 95. r 19 * 
Bean Pleader, pulchre placitando, fiir pleading, is a 
writ upon the ſtatute of Maribridge, 52. Hen. 3. c. 11. 
to prohibit a fine that uſed formerly-to be aſſeſſed for not 
* pleading fairly or aptly to the parpoſe the courſe now 
a being, to puni ſli the party by making him pay the coſts of 


— = 

* 
0 
; 


improper pleadings under an order of the court pas gt 

he they are filed. F. N. B. 596. 2. Inſt. 14. 

ur  Bejaile, biſayeul, proavur, the father of i 

er- and, at common law, it ſignifies a writ that lies where the 

09. great · grandſather was ſeiſed the day that he died, of any 
lands or tenements in ſee · ſimple, and after. his death a 

ſtranger enters the ſame day and keeps out e 

NA 223. and ſee Booth on Real-Adljons. | TW; 20 

Bona Notabilia is where a period dies, having at tht 

dme of his death goods in any other dioceſe, beſides his 


o 
e 
— 
o 
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of five pounds at leaſt. Perkins, 489. 2 Bl. Com. 509. 
_ Calling the plaintiff is the ceremony which: takes place 


when a plaintiff is nonſuited. It is uſual for a plaintiff, 


When be or his counſel perceives that be has not given 
evidence ſufficient ro maintain his iſſue, to be voluntarily 
nonſuited, or to withdraw bimſelf; whereupon the crier 
one for him appears, he is nogfſuited, the jurors are diſ- 
charged, che action is at an end, and the defendant ſhall 
recover his coſts. But this is not, like a retraxit. or a 


Vert, 22 „„ 3. X Com. 295. 346, 


Nen eee, 
Capias, u writ of ws N 


called capiar ad 'vejpondendum, Where. an original is ſued 


out, &c. to take the deſendant, and make him anſwer the 


plaintiff; and the other a writ of execution, called capias 
ad ſatisfaciendum, which iſſues on a judgment obtained, 
and is directed to the ſheriff commanding , him, that be 
take the defendant's body, and impriſon him till ſatis- 
fQion'be made for the debt, Ec, recovered againſt him; 
Quption is when a-commiſſion. is executed, the commil- 
fioners ſubſcribe their names to à certificate hen and 
where the commiſſion was executed, e 

e or taking of the thing ordered to be done. 
5 © Caftigatory is the name of the inſtrument by Shieh, 
woman is puniſhed when convicted of being a common 
ſcold. It is alſo called the trebacket or cuc king-flool, which 
is frequently corrupted into ducking-flool, becauſe par: of 
che judgment is, chat when the offender is placed in ir, the 
ee be plunged into water. 3 uff. 39. * 
Com+ 169. 4 fee Jacob's L — 0 
Caſus omifſus is where any particular. thing is — 
os of or not proved for by a ſtatute, Vc, | 
Cop? 
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2+Cepi corpus is the return made by the ſheriff upon a 

capias or other proceſs to the like * that he bath 

taken the body of the party. F. V. B. 45. 21 


or wonbs or ART AND. TERIIS· 


F 


Ceſſtui que truft is he who hath the 3 


nements committed to him for ene a 


| Gilbert's Trads, 3. 2. 


Ceftui que uſe ſignifies him to whoſe a other man 
is enfeoffed of lands or tenements. -Perk. 97. Co: Lit. 133. 

' iCeftui que vie — hp hg 6-1 
are granted. Perk, 97. ' 

; Cognotit aftionem is where a Moya Ar ha 
confelles the -plaintif's cauſe, againſt him to be juſt and 
true, and either before or after iſſue, ſuſſers judgment to 
be entered againſt him without trial. And in this caſe 
the confeſſion generally extends to no more than is contained: 
in the declaration; but the defendant may confeſs-more-if 


be will. Roll. 929. Hob. 178. 3 . Com. 304. 397. 


Culloguium, i colloguendo, ſignifies a talking together or 


* affirming a thing, Thus, for words ſpoken; it muſt be 


laid in the declaration, in an action of ſlander, that the 
ſpeaking was of and concerning the plaintiff. Carth. go. 
Modern Caſes 203. nn caſe of Rex v. Herne, Cup. 
Rep. 

Colour ſignifies a probable plea, but which is ine 
falſe: and it hath this effeQ, to draw the trial of, the 
cauſe from the jury 4 10. Co. 88. 90. _ Cre. 
Fac. 122. Lutw. 1343. 

 Clauſum fregit, ſignifies as kde: an eden of 1 
d! in the Common Pleas the uſual courſe is to declare in 
actions, eſpecially upon an - aſſumpfit, or the like, on a 
2. WATER on a lata _ = 
Bench. 

- .Congeable is derived from the French * 3 or 

* permiſſion z 


1 
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permiſſion ; and ſignifies in our law, that a thing is law- 
ful, or lawfully done, or done with permiſſion. 1. 
79. 108. 3. B. On. 309. Lit. ſet. 420 ö; 

- Continuands is a word uſed in a ſpociaſ declaration of 
m7e/paſe, when the - plaintiff would recover damages for 

ſeveral treſpaſſes in the ſame action. Terwes uy 3: 
"Lev: 94. Law. 131 © 

n 
mined in a court;.of which cauſe the * 
diction. 3 Bl. Com. 212. 'Cro. Jac. 351. 

Cevi, ina, is a compact between two or more, to 
deceive or prejudiee others; as if tenant for life, or i 
tail, conſpire with another, that he ſhall recover the land 
which he the tenant holds, in prejudiee to him in rever- 
on. Pd. 546. Brownl: 181. Bridg: 112. 3. G. 
. On Lit. 357. 1. Noll. A. 621. 2 . 713. 
Quria adviſare wult is the entry made when the court 
take time to deliberate upon any point of diffculey, beſore 
they give judgment in cauſe. Shepherd's Epitome, 68. 


ground lying near or belonging to a dwelling-houfe ; as 


| the yard, garden, and, in ſhort, every thing that-is'with- 


in the homeſtall or ſence by which _ wr ure houſe 1 is 
ſurtounded. 6 Co. 64 © 
Dunn abſque injuria ſignifies that fort of loſs or da- 
- age which a man may ſuſtain, without thereby receiving 
a legal injury. Thus, if a man keep a ſehool in æparticu- 
lar place, and another perſon opens a ſeminary in the ſame 
place; whereby the firſt loſes ſcholars that he would other- 


Wife have had, this is to his damage, but it is not that ſort 


of injury forwhich the law affords any redreſs: but if his 
rival take improper methods to draw thoſe ſcholars he has 
already got „. the caſe lies to recover 


5 6 damages 


- Curtilage ſignifies a court · yard; back-fide, or piece of 


CT kw & W 


damages for 
| * ere 10. 


2 


— 
1 = 
mem” o 
* F p 
— 


— 


oF WORDS OF ART: AND TERMS 201 
r-the conſequential 40 . nt eee 


bene eſſe is a phraſe which eee. | 
any 3 as well done for the preſent, but when it comes 
to be tried or more fully examined, to ſtand or fall a 
cording to the merit of the thing in its own nature. Thug, 
on all proceſs returnable before the laft return of any term, 
when no affidavit is made orfiled of the cauſe-of action, 
the plaintiff may file or deliver a declaration de: bene” efſe; 
or conditionally. Co. Etiz. 68. Loft 333. 2 Term. Rep. 
719. Mr. Tydd's Prafiice of the Court of King's Bench, 22a 
| Dedimus pote ſtatem is a writ or commiſſion giyen to one 
or more perſons, for ſpeeding · ſome act appertaining to x 
judge, or to ſame court. It is granted, moſt commonly; 
upon ſuggeſtion that the party ho is to do the ct is ſo 
weak that he cannot travel: as where a perſon lives in-the 
country, to take an anſwer in chancery, to examine wit- 
neſſes, to levy a fine, to ſwear in a juſtice. ot the peace, Je. 
Cc. Natura Brevium. 58. 1. Bl. Com. 352. a. _- 
Com, 351. 3..BI. Com. 447. | 
Demurrer, is a term from the French ent ee 
a delay or ſtop put to any action, upon ſome point of diffi» 
culty, which muſt be determined by the court, belore any © 


further proceedings can be had inthe ſuit: and a demurtet 


is ſaid to be an iſſue joined on matter of law, which the 
judges only are to determine; or an abiding in and te- 
ferring to the judgment of the court, whether the decla- 
ration or plea of the adverſe r. ae in law to 
be maintained. 1524 

And where a das may be he muſt as * for 
if he pleads in ſuch a caſe, he thall not afterwards take 
avy advantage. ia arreſt of cyan; or g of er- 
ro. r, Ac 2 i l 


a. 


f 
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-* Duces tecum'is a wyit commanding a perſon to appear 


Io at a certain day in the court of chancery, and o bring with 


kim ſuch writings, evidences, or other things as the court 


would view. 80 alſo, sUsroEs Nas duces tecum are often 


ed out at commen law, to compel witneſſes to produce 
on trials at ni prius, deeds, bonds, bills, notes, books, 
und memorandums, in their power or cuſtody, relating to 
the iſſue in queſt ion. Bur if the document required be in 
the power of the oppoſite party, or his attorney, it is 
uſval to give them notice to produce them, aud on proof 
al ſuch _ the ccurt FT if neceſſary, compel the 
: Production. 
- 'Elegit, is a writ of execution TUM Hes foroay who * 
recovered a debt or damages, againſt a defendant that iz 
not able to ſatisfy the ſame in his goods: and this writ is 
direQedto the theriff ro make delivery of a moiety of the 
. -party's lands, and all his goods, beaſts of the plough ex- 
cepted, which is done by inqueſt of a jury; and the cre- 
ditor by virtue thereof ſhall hold: the ſaid moiety. of the 
ſaid lands ſo delivered to him, until his whole e and 
r are paid and ſatĩs fied. 
' Emblements ſignify properly the es of lands oon, 
W the word is ſometimes uſed more largely for any pro- 
ducts chat ariſe naturally from the ground, as graſs, fruit, 
Or. 5. Cv. 116. Co. Lit. 55. 56. | Cro. Elis. 463: Oo. 
Car. 515. 5 
- Enure ſignifies, in TY to FL ahi or be available, and 
ines... Thus, a relzaſe made to a tenant 
ae eee and be I Os him io 
xeverlion. 
,- Eſcrow is an inſtrument delivered to a third a. whe 
the deed of the party making it upon a future condition, 
- whenever that condition ſhall be perfarmed, and then it ts 


- to 


* 
* * Fd 
gl 
of 


_ 
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to be delivered to the party to ww/im it 'is made. There» 
fore, to deliver an eſcrow! ſignifies that the deed delivered 
ſhall be conſidered only as 4 /crow!, or writing, until the 
condition be performed, and then, and not till then, it 
ſhall take effect as a deed. 3 _ ; Go. —_— 
36- 2. Bl. Com, 387. 
Eſplies are the products which has | 
or incorporeal, yield ; as the hay of meadows, the herbage 
of paſture, and the corn of. arable lands; the rents and 
ſervices of tenures, the tithes in groſs of advowſons,. the 
timber and bruſhes of woods, the fruits of an orchard, the 
toll or diſh. ſervice of a mill, Cc. all which, and ſuch 
like iſſues, are termed-e/plees ; and in a writ of right, it 
muſt be averred that the party claiming, or the- anceſtor, 
under whom he claims, took the e/þlees ; for this writ 
cannot be maintained without ſhewing actual ſeiſin, by 
taking the e/plees, either in the demandant or his anceſtox. 
Termes de la Ley, 258. F. NM. B. 78. 459. Co. Lit. 52. 
Daly v. King, MOORE Geo. 3. in C. B. Mx * 
1 

Eflovers ſignify to tri with neceſſaries, 404 is es- 
rally uſed in law for allowances of wood made to tenants, 
comprehending houſe-bote, hedge · bote; cart-bote, plovgh- 
bote, Oe. for repairs. Bra, bk. 3. oy 2. 4 18. 7 
* C 444- 1. Lev. 6. . 

' OP ffrepemont is where any ſpoil or waſte is * . tenant 

on lands, to the prejudice of him in reverſion; as by con- 
tinual plowing and drawing away the heart of the land, 
aud neglecting to manure it, or not uſing it with 1 ned 
huſbandry whereby it is impaired. F. N. B. 60. 

E mero motu-are words uſed in the king's chor ters * 
letters patent, to ſigniſy that he grants them ꝙ Ai wilt \ 
2 without petition 22 of any other; 


8 


4 A 
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and the intent and effect of theſe words is, to bar all ex- 
ceptions that might be taken to the charters or letters pa- 
tent, by alledging that the king in granting them was 
abuſed or miſled by falſe ſuggeſtions : therefore, when- 
ever the words er mero motu-are uſed in any royal grant, 
vhey ſhall be takes wall froagly erat the king Kitchen, 
957. nm 

Ex officio is a phraſe uſed to galt ce chav ray 


Sooke poſſeſſes, by virtue of an office, to do certain acts of 
bis own accord, without application to him for the pur- 


paſe. Thus, a juſtice of the peace may not only grant 
furety of the peace, upon the complaint or requeſt of any 
perſon, but he may demand and take it, ex officio. Thus, 
alſo, the Attorney General may, by virtue of his office; 
file informations at the ſuit of the king, without applying 
to the court, as every other perſon muſt 0 for era 
to do. Dalton, 270. 10 
Ex parte ſignifies an act done or NF had by one 
e 
EN poſt adde is 1 in hw to Sanity n done 


Kier another lag that was cqumitled_ beiore. 5 C. 22.. 


8. C. 146. a. 0 0 — 
ee FROM a YE Looby if a man 
hath a yearly rent out of lands, ee purchaſe 
the land ont of which the rent iſſues, ſo that he bath as 
good an eftate in the land as he bath in the rent; the land 


and rent are then conſolidated or united in one poſſeſſor, 
So alſo, 


aud theFefore the rent is faid to be extingrifhed. 
by purchaſing lands wherein a perſon hath common ax pen- 
dant, the cummon is extinguiſhed. ' Thus alſo, if feme ſole 
debtee take the debror to huſband; or if there be two 


joint, obligors in a bond, and the obligee marries one of 
them ; in.chele caſes the debt will be extinguiſhed. Termes. 


de la. 


o 13 F 


27 A _ 
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de la Ly. Co. Lit. 147. VYaugh. 40. Dyer, 140. 1 Co, 
95. 12 Go. ae CM "9-4 [ROE 
184. 1 Salk. 384. | 

Falſe impriſonment, fates a ab bon ee ene 
againſt a perſon, by arreſting and impriſoning him with- 
out juſt cauſe, contrary to law ; or where one is detained 
in priſon without legal proceſs, or kept longer in hold than 
he ought, or if he be any way unlawfully detained ;'Tis alſo. 
uſed tor a writ or action brought ſor ſuck” treſpaſs, in 
which generally very conſiderable damages are recovered ;, 
for the law favours the ſreedony of a paris from. 1 e 
ſonment. 

Feigned iſſue. If ii in a ſuit in equity any matter of fat 
be ſtrongly conteſted, the court uſually direQs ir to be. 
tried by a jury; as whether A. is heir at law to B. or the 
exiſtence of a modus decimandi, or real and immemorial. 
compoſition for tithes. But as a jury cannot be ſummoned. 
ta attend a court of equity, the fact is uſually directed to 
be tried at the bar of the court of King's Bench, or at the 
aſſizes upon a feigned iſſue. For this purpoſe a feigned 
action is brought, wherein t/e pretended flaintiff declares 
that he laid a wager of five pounds with the defendant that. 
A was heir at law to B. and then averring that he is ſo, 
brings his action to recover the five pounds. The deſen- 
dant allows the wager, but avers that A is not heir at law 
to B. and thereupon the iſſue, which is directed out of the 
court of Chancery to be tried, is joined. And thus the 
verdict of jurors in a court of law determines the om 2 
court of equity. | 

Fieri facias, is a judicial writ that lies 


has recovered judgment for debt or damages i in the King' s. ü 
Covrts agaialt any one, by which the ſheriff is commanded. 
to levy the debt aud damages. on the defendant's 

* a fer i facias the ſheriff is to uſe his beſt cacayeurs 
| | to 


j 
' 


| 


6 


\ 
\ 


* 
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0 leyy the motiey on the goods and chattels of the defers 
dant 3 he may fe} a term ſor years, or corn growing, &. 
and has ere . Ae 
i be Fearing clothes. - 

But the goods of a ffranger, in the poſſeſſion of the de- 
fendant;” ſhall not be fubject to the execution ; nor may a 
Meriff break open the door of an bout do Ekectite a 
writ on the yoods of the owner. LY 


Nun au is the thread or middle of the ayes white 
4 river parts two lordſhips. Thus alſo, fle de mer figni- 
flies the middle or high tide of the fen. '3 Mon. * | 


fo. 390 


"goods are foating on the ſea. Ntſam, jetſam, and ligan, 


are thoſe goods Which, ſo thrown overboard, fink to the 


Botrom: Lex Mercator, 149. '5 Cv. 106. F. V. B. 122. 


i” Keble, 657. See 12. Ann. c. 18. & 26. GC. 2. c. 19 


Forma pauperis is where any perſon has juſt cauſe of ſuit, 
and is fo poor that he is not worth five pounds after all his 


debts are paid, and excepting the property in queſtion ; 


on oath made of this fact, and a certificate” from ſome 
Alvyer, that be hath good cauſe of action, the court will 
admit him to Toe it forme payperit, without paying any 


ſees to counfel, attorney, or clerks in court. See the flat. 


of II. Hen. 7. c. 12. 1 * "ROE: 1 290. 8. 015; 


3 NU. C. 400. 


brought mant one, and the defendant. faith that they 
were te; din] by the plaintiff and another perſon, 


; ei certain conditions, and prays that the other may be 
warnedro- plead with thephintiff, the writ of ſcire facias. 


ihe | which 


Ne We thip is funk or caſt away; nd the - 


are generally mentioned together; jetſam being things | 
thrown out of a ſhip to prevent her ſmnking ; and Mg 


a a i mm} od an a. 


Can. If an action of detinue of ditirers be 


— 
S 
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8 ſhall plead with the Maint, which is 
called the interpleader. Termes de la Ley, 369. 134 
1 Glebe are lands of which a rector or vicar is ſeiſed * 
jure eculeſiæ . Termes de la Ley, 379. 
 Grois Bois is ſuch wood which properly, in ſome 4 
either by cuſtom or common law, Weds timber. 2 15 
642. Co. Elis. 1. 

. Herbage and pannage. Means is the greek beau 
and fruit of the earth, provided by nature for the bite or 
ſood of cattle; and pannage is that food which the ſwine 


feed on in the woods, as the maſts of beech, acorns, Qs. 


Cub. Furif. 197. See Deugl. Rep. 502. 304. 3 
labere facias poſſeſſionem, is a writ which lies whert 
one has recovered a tern for years in an action, in order 
to put him into poſſeſſion :- There is likewiſe a writ of this 
kind, commanding the theriff to give a perſon ſeiſin of 
land recovered on an ejectment. On theſe writs, the theritf- 


may juſtify breaking open the houſe, where entrance is 


— er 1 to the * r e at 
law. _ 


 Tnefſe gains any ching in "ROY Things are in Jain 


Eiſtinguiſhed- into thoſe that are is efſe, and thoſe that 


are only in peſſe. Thus, any thing that is not in actual 
being, but may by poſſibility exiſt, is ſaid to be in in 
fofſe, or in potent 4; but what is apparent and viſible is. 
alledged to be in eſſe, or { actual being. A child, for in- 
ſtance, before it is born is in poſſe ; after it is born 1 it is FR 


eſſe, or actual being. Co. Lit. 342. 


.  Tanuendo is a word uſed in law erection. 
the meaning of any doubtſul word or expreſſion, by 


_ everring that the ſenſe appropriated to it is the true 
meaning. Thus, ſor inſtance, in an action for flander, 


\\,4 
— 
. 
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| by ſpeaking of A. to B. 4 He is a traitor,” it muſt be 
everred, under an innuendo in the declaration, that thie 


pronoun he means the perſon A. and that trailer means © 


that the ſaid 4. had been guilty of an oftence againſt the 
duty of his allegiance: but an innuendo cannot ſo enlarge 
the meaning of doubtful words as to render that certain 
which was uncertain. Thus, if a man ſays of another, 
He hath burned my barn,” the innuendo cannot explain 
it to mean, my barn full of corn; for that is adding 
a new term, and maki g the import of the words quite 
different from thoſe that were in fact ſpoken- 4. Co. 17. 
Heb. 2. 6. 45. 5. Md. 345. Hatton, 44. 1. Dans 
vers Abridgement, 158. And je the King v. Horne, Cow» 
fer, 672, and Rex v. /ylelt, 1. Term Rep. 63. where 
the da reſpedting innuendo: i: fully diſcuſſed. $520 

Jeafail is a word derived from the French j'ai faille, that 
is, ego lapſus ſum, and ſignifies an overſight in pleading, or 
ether law proceedings. By the allowances of theſe miſ- 
takes being found to interrupt and retard the courſe of 
juſtice, the legiſlature has, by the ftarures 32 Her. 8. e. 
30. 18 Eliz. c. 14. 21 Fac. 1. c. 13. 16 C1. Car. 
a. e. 8. 4 5. Ann. c. 16. and 5 Goo. 1. c. 13. prevented 
them from taking effect whenever they are mere matter of 
form, after a verdict has eſtabliſhed on which fide, in the 
opinion of the jury, the right in queſtion lies: 3 Bl. Com. 
406. 4 Bl. Com. 369, 432. 


Jaurnies accounts, diete computate, is a term in law 


thus underſtood: if a <urit- abates by the death of the 
' Plaintiff or defendant, or by any detect of form, the ſur 
viving party ſhall-bave a new writ within as little time 
as he. poſſibly can after the abatement of the firſt writ ; 
and this is called having a writ by journies accounts, Ter- 
mes de la Ley, 6. Ca. 10. 2. Lil, 83. 1. Lau. 


897. Cro. Tac, 590. 


Litas, 


4 


- * % 
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Latinat, is a-writ that iſſues out of the court of King's 
Dencſt, and has ite name upon a ſuppoſition that the de- 
fendant does: lun and lie hid. and cannot be found in the 
dounty of Middleſex, to be taken by 6:41, but is fled into 
ſome other county, and to the ſheriff whereof this writ 
is directed, commanding him to apprehend EW . 
there. 
Levant ar conchont-are terms 5 in law for eier 
been ſo long in the ground of anether, that they have 
Leis daun and are r:ſen-againta feed. The uſual time in 
which cattle are ſaid to, have been lewant at couchant, is 
ſuppoſed to be à day and a nig. Termes de la Ley 24 
Lilly, 167. Wood's In. 190. 3. Bl. Com. 239. 4 

_ Mainour,. in a legal ſenſe, denotes the ching rbat a thiel 
taketh away or ſtealeth; ſo that when it is ſaid that a 
thief is taken in the mainouy; it means that he is | taken 
with the thing ſtolen in his hands I 
179. 4 BI. Com. 303. 

Negative pregnant is a term in ſpecial BPR Res ap- 
fying a negative propoſition including an implied affirma - 
tive, Thus, 14 a declaration charge the defendant with 
having done an act on a particular day, or in a particular 
place, and he plead that he did not do it mode et for- d, in 
the manner and form, as ſtated in the declaration, it may 
be applied affirmatively, that he did it in ſome other 
manner or form than that ſtated. Thus, eee 
be charged with having aliened land, and he reply, that 
he hath not aliened in fee, this is a negative pregnant, 
for he may have aliened in tail. This mode of pleading 
is faulty, but there muſt be a ſpecial demurrer to a 
negative pregnant ; for the court will intend every plea” 
to be good until the contrary appear. Dyer, 17 pl. 95. 
Pon 234. 2 Len. 243. Gro. Fac. 559. 5. Com; 

ig. | ty 


Lhd 


Negative, 
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Negative, is what cannot be teſtified or proved by wit- | 


neſſes in our law, only an affirmative; but if a man be 
accuſed to have been at York, and there to have done 
ſuch a ſact, he may prove the negative by collateral 


— that he was at that very ſame time, at an- 


ther place, in ſuch company. 

N.1 debet, that he owes nothing, f is the uſual pleain an 
| Ron of debt. 

Mil dicit, writ ſhort, nil dicit, ſignifies 2 GY in 

the defendant to put in his anſwer to the plaintiff's decla- 
ration, Kc. by the. day aſſigned, on which 9 
courſe is had againſt him. 
Nomine poene is the nenidey incurred | for not paying 
rent, &c. at the day appointed by the leaſe or agreement 
for the payment thereof. . 3 221, ROWE, 82. v. 
7 3s + Clan 

Wen aſſumpfit, is the Re ples i. in a perfoal aca, 
whereny one denies any promiſe made. 

© Non et culpabilis, or non cul, hy an afual'plea to an in- 
diemment or ation of treſpaſs. ' 

Non eſ faGum, is @ plea where any action is IVEY 
upon a bond, or other deed, and the defendant denies it 
to be· his deed ; which plea may be pleaded whe the 
deed is void, or raſed in a material part. 8 
Won pros, is where a plaintiff in an action does not de- 

clare in a reaſonable time: and à nolle proſegui may be 
entered by the plaintiff, if having me * 
he will not proceed therein. 
MWenſuit, ſignifies the dropping of a- ſuit or action, and 
is moſt commonly upon the diſcovery of ſome error in the 
plaintiff's proceedings, when the cauſe is ſo far proceeded 
in, that the jury is ready at the bar to deliver their 


| , on his being called, and not appearing; or not 
proſecuting 


1 ww. - 
. 


and-cannor ſue 
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8 bis aQion with effect, &c. whereupon dot 
are allowed to the deſendant. 


Wide conrad is a bare 3 contract without A con- 
ſideration; it is alſo called nudum padum. A conſidera- 
tion is the material cauſe of every contract or agreement, 
-or that thing in expeQation of which each party is 
induced to give his conſent to what is ſtipulated recipro- 
cally between both parties. Thus, if one buy of me a 
houſe or other thing for nibney, and no money be 

nor earneſt given, nor day ſet for payment, nor the ching 
delivered; here no action lies for the money or the thing 
ſold, but the owner may ſell it to another if he will; for 
ſuch | proviſions or contracts are deemed nuda fata, there 
being no conſideration or cauſe for them but the covenatits 
themſelves, which will not yield an a&ion: and this 
agrees with the definition of nudum padtum as given by 
the civilians, namely, audum padum eft ubi nulla fubeſt 


«cauſa. preter corventionem. 2. Lilly, 221. Hobart, 82. 


8. Ann. c. 17. The year book, 11. Hen. 4. el. 33» 

Plewd.. 302. zog. Dyer, 30. Fitz. © Debi,” 126. Ld. 
Rey. 909. 3 Burr. 1668. 2. BI. Com. 444. Feuoel on 
Contracts, Vol. 1. p. 330. to 344. 
Outlawry, is where a perſon is outlawed, that i is, A. 


prived of the benefit of the law, and therefore held to be 


out of the king's protection) as where an original 'writ, 
andthe writs of capias, alias, and pluries have been Iſſued | 
againſt him, and are returned by the ſheriff non e inven- 


tur, and after an exigent for the ſheriff to demand him 


at five ſueceſſive county courts, and proclamation made for 


him to appear, c. if he omits ſo: doing, be chen be 


omen outlarPed. | 
ce his goods and chanel os 


y court, only to reverſe the outlawry , 
U | which 
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which he may do for error, or when che ſtatutes Ar; 


to the ſame are not exaQtly purſued. _ 
| *Oyer, is where an action being brought o on 4 deed or 
bond, the defendant appears and prays that he may hear 
the deed on which the action is brought, and alſo have a 
copy thereof, that he may conſider what to plead thereto ; 
and the defendant is not obliged to plead without it. 
Poſſe Comitatus, the power of the county, which in- 


cludes the aid and attendance of all knights and other 


men above the age of fifteen, within the county; but 
eccleſiaſtical perſons, and ſuch as labour under any infir- 
mity, are not compellable to attend. This power is in 


the hands of the ſheriffs, who may call it forth to enable 


them to execute the proceſs of the law, and to do other 
aQs for the furtherance of juſtice. Lambard 31 3. Cromp- 
ten, 62. Dalton, c. 46. 2. Inft. 193. 1. Hawk. P. C 112. 
2. BI., Com. 343. 4: „„ e 

_ Poſſeſſio Fratris is where man hath a on and gs 
ter by one woman or wenter, and a ſon by another woman 
or venter, and dies; if the firft ſon enter upon the eſtate 
of his father, and die ſeiſed without iſſue, the daug hter 
ſhall have the land as heir to her brother, although the 
ſon by the ſecond venter is heir to the ſather; for tofſe No 
fratris de ſeodo ſimplici facit fororem 'efſe harredem : dut if 
the eldeſt ſon die without iſſue, not having made an ac- 
tual entry and ſeiſin, the younger brother by the ſecond 


wife, as heir to the father, ſhall enjoy the land, and not 


the jiffer. Co. Lit. 14, 15. 3. G. 42. Cro. Car. 347. 
601. OT: bk. 2. fo. 63. Britton, c. 119. Fleta, bh. 
"hex 


Laie is defined to be; < oy uncetiain thing,” Which 
may or may not happen; and a poſlibility is either near 
or remote. Thus, for inſlance, where an eſtate is limit” 


Uto one after the death of another, This in a fe poll 


"bility; 


v * 


* — 
, * * 9 5 _ 1 
* . " * * * „ 4 . 
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bility ; but a Jiafitation to a man if he ſhall marry 4. 
and aſter her death ſhall marry B. is a poſſibility ſo remote, 
that the law pays no regard to it. It was formerly held 
that a poſſibility, mere right, or c/oſe in action, could 
not be granted over; but it has been lately determined, 
that a poſſibility coupled with an intereſt is Oe 
2 Lilly's Abr. 336. 15. Hen. 7. pl: 10. Hardres, 417.” 
Co. 50: 4 C. 66. 10 Co. 48. 3 Term Rep. 88. * v 

Plea is a term in law ſignifying the return of the judge; 
made upon the record, of what was done id the caſe Her 
the iſſue between the parties is joined. yes 

Prendre is the power or right to take a Au before it 1% 
offered. Sir Fohn Peter's caſe, 1 Oi. Rep. '" 

Privies is a term ſignifying the ſituation of thoſe who 
are partakers, or have any intereſt in any action or thing 
or who ſtand in a certain relation to another. Of privies 
there are five kinds :—1. Privies in blood; as the I irs: 
whether general or ſpecial, to the ance/for. 2. Pri vies 
in repreſentation ; as the executor to the teftator, or the 
adminifirator to the inteflate, 3. Privies in eftates ; ag 
joint-tenants ;the donor to the donee ; the leſſor to the leſſee, 

So if a fine be levied, the heirs of him who levies 
it are privies. 4. Privies in contract; as when the leſſee 
aligns all his intereſt. 5. Privies of eſtate and contract; 
as when the leſſee aſſigns his intereſt, and the leſſor has 
not accepted the aſſignee. F. N. B. 117. 3. Co. 23. 123. 
4. C1. 123. Lach 260. 2. Bl. Com. 355. 9 Frac- ba 
tice of the'King's Bench, p. 11, 12, 

Prochein amy, proxinus amicus, is uſed in law for him 
who is the next friend, or next of kin to a child in his 
nonage, and is therefore allowed to interpoſe in favour of 
the infant in the management of his affairs, 1 BI. Com- 
6 fan, be 

4 Proteflande,, . 
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© Protefiayde, in the law is a certain form of pleading, 
where a defendant will not directly affirm, nor deny any 
thing that is alledged by the plaintiff, or which he him- 
ſelf alledges ; and it is likewiſe when a perſon is to anſwer 
to two matters, and by the law he ought to plead only to 
one; in which caſe, in the firſt part of his plea he thall 
. Tay protefando, that ſuch a matter is not true, and then add, 
pro placita dicit, for plea ſaith, c. by which means he 
will not be concluded by his plea, but niay take iſſue 
upon the other part of the matter. | 
Puis darrein continuance, ſignifies a ſpecial plea, where 
Tome new matter is pleaded, pending an aQion, after the 
laft continuance ; as where a woman takes huſband, an ge- £ 
quittance is given, or the plaintiff enters, &c. and this 
plea will be allowed at any time after iſſue, and before 
Pluries, is the name of a writ that iſſues aſter two 
former writs bave gone out without effect. 
" DBuantum meruit, is a certain action of the caſe, brought 
here one employs a perſon to do a piece of work for 
kim, without making any agreement about the ſame z-in 
this caſe it is by law implied, that be muft pay for- the 
work as much as ſhall be reaſonably demanded ; that is 
to ſay, fo much as he has deſerved. | 
Que Eftate ſignifies which eflate, and is a * where one 
man intitling another to land, &c. ſays that the ſame 
eſtate ſuch other had, he has from him. Thus, in guare 
impedit, the plaintiff may alledge that two perfons were 
ſeiſed of the lands to which the advowſon was '>ppendant 
in fee; and preſented to the church; which afterwards 
became void; wich eftate of the ſaid two perſons he now 
has, and by virtue thereof preſented, &c. 
Quad Hoc is often uſed in law pleadings 3 
to ſignify, as to ihe thing named the law is ſo and ſo, &c. 
- Reſdandeas 
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- Reſpondeas/ ouſter, ſignifies to anſwer over in an aQion - 
to the merits of the cauſe, c. as where on a dilatory 
plea ;- or there is a demurrer to the. plea, and it is ad- 
judged againſt the.defendant, Cx. *. 

Realty is the abr of real, as ctinguihed from per- 


ona 

gr we ſignifies the keeping ad or flopping bing 
which is due, and in Jaw it is uſed fordefalk or diſcount. 
Thus, if a perſon had a rent of ten pounds iſſuing out of 
certain lands, and he diſſeiſes the tenant of the land, it 
the diſſeiſee recover the land and damages, the diſſeiſor 
mall recoupe the rent in W Wan la Ley. Dyer, 
2; 1 C. 196. 

Scire facias, is a fudicia writ bins lies. in Ava — U 
but is moſt uſually iſſued to call a perſon to ſhew cauſe to 
the court whence it goes out, why execution of a judg- 


ment paſſed ſhould rot iſſue ; as where a plaintiff has re 


covered debt or damages in a court of record, and does 
not take out execution within a year and a day aſter judg- 
ment recovered ; in that caſe there muſt be a ſcire facias 
to revive- the n. before the plaintiff ſhall wank: 
execution. 

And 3 a plaintiff or defendant dies, execution may” 
ol be ſued out on a judgment until the writ of ſcire facias 
is brought, and judgment given thereupon; ſo it is when 
judgment is recovered ayiinſt a feme ſole, who afterwards ' 
marries, the huſband muſt be ſummoned to ſhew caule- 
why thy execution ſhould not be awarded againſt him. 2”. 
Lilly.” 

"On wude being obtained againſt a teſtator, a ſeire 
clas iſfues againſt the executor, though within a year 
after" the judgment had; for in theſe cafes Where the- 


perlon is altered, there is to be a new Judgment to warrant- 
che execution, 
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e wrie may be likewiſe brought agaiaſt bail, where 
2 "ho diivciped is not to be found, or does not ſurrender 


- himſelf 5. and there is a /cire facias to hear errors, as alſo 


upon 2 recognizance in Chancery,” to emen lands, c. 


Kilkee, adverb fignifying that is 16 fap; to wit, It is 


not a direct and ſeparate clauſe, but intermedia : neither 


is it a ſubliancive- clauſe of irſelf, but is made uſe of to 


viher in the lentenee of another, and to particularize that 
which was too general before. But it muſt neither in - 
creaſe nor diminiſh, for. it gives nothing of irſell. It 
max, however, make a reſtriction, where the precedent 
words are nat ſo very expreſs but that they may be re- 
ſtrained. See Lord Hobart's Reports, 171, 17. Poph. 201. 
204. Cra. Jac. 618. 

$i Addionew, is he Levis copdulion af o glen ewas es 
brought-; as where a defendant ——— e 
m n e tec. lat 
Cal vit ad diem, is 2 plea.to an aQtion of debt upon 
bond or penal bill, c. whereby it is . that the 
money was paid at the day linited. 

Statutes of jeofails, are thoſe that help livers defeRs in 
pleadings, after verdict given; for it is ordained that judg- 
ment ſhall be had in any ſuit aker an iſſue is tried, not- 
withſtanding there may be any jeofas/ or miſpleading. 

Tantanuunt is where ane thing amounts. to another, and. 
then ir is all one as if it were the ſame.  'Tbus, a leaſe 
and releaſe amount to a feoffwent. Shepherd 4 . 


1430. 


action cannot be arreſted upon a capias in the county where 


e inventus by the ſheriff, and it is fo fifa; in which. 


caſe a teflatum writ may be ſeat out into any other county 


# where 


+ 


Tefialum, is a writ . lies where a defendant in an 
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whero the defadan py wok or to have Mites, 
wich to-fatisfy. - 1 13> 4 WD nar tl i 
: Traverſe, is 2 neee 
a uſed in the law, Ggnifes to den a thing alleged in a 
deelarativn or pleadings, e. And a. defendant's; plea. is 
dee med ul, whereis the plaiggif's title, Os. is neither 
traverſed and denied, nor confaſſed and avoided ; but 
although each matter of fat pleaded by the plaintiff may 
be traverſed ; yet no matter of law may be ſo: nor may 
a record, which is not to be tried hy jury. The formal ' 
words. of a no: WS. OR 
doe; r. 

| Uncore priſt is a led a nods ads, "Thus, 
in an action of debt on bond, the defendant may plead 
that he tendered the money at the day and place, and that 
there wes nobody there to receive it, and that he is alſo 
frilt ready to pay the, fame. 9. Co..30. | 3. Bl. Com. 301. 

Variance ſignifies-any alteration of a thing before laid 
ina plea, or where a declararion in a eaſe differs from the 
writ, or from the deed on which it is N U 1 Lily, 
629. Cv. Jae. 47% 

Venire facias,” is a judicial writ, whereby the teri is 
commanded to cauſe jury to appear, upon a cauſe brought 
to iſſue, in order to try the ſame; and on which writ, if 
the jury do not appear at the day of the return of it, then 
a Habeas corpora ſhall yo out, wh W ee Pf 
until they do appear. 

Pore dire, is a French term uſed "RS, there ub 
buſy evidence, not atherwiſe to be excepted againſt, 
and it is prayed upon a trial at law, that the witneſs may 
ſpeak the truth on oath, whether he ſhall be « gainer or 
Isfer, by the matter in controverſy ; and if it appears, he 
is unconcerned, his teſtimony is allowed, otherwiſe tis 


8 Niem, 


1s or Vonds er itt any Tus. 


— 3 


Few, is generally where a real action is brought, and 
the tenant does rot certainly know what land it is the 
Jemandant requires ; then he may pray the jury may view 
or ſee the land, &c. that is claimed: in which caſe a ſpe- 
cial-writ of diſtringas iſſues direQed to the ſheriff, com- 
manding h im to have fix of the jury, or a greater number 
of them, at the place in queſtion, ſome convenient time 
before the trial, who ſhall have the whole thing in diſpute 
ſhewn to theni by two perſons named mne ee 
by the court appointed. e e 
Wager of law, is where an Aion of debe is st 
againſt one, upon a ſimple contract. without either deed 
or record, and the defendant in the preſence of compur- 
gators ſwears in court, that he owes the plaintiff. nothing, 
in manner and form as he has declar'd; and here wager of 
la hath been allowed, becauſe the defendant may have 

paid the plaintiff his debt in private, or before witneſſes. 
| who may be all dead, and therefore the law allows. him to 
wage his law in his diſobarge, rather than it will ſuffer - 
him to be charged by the bare allegatrion of the plaintiff. 

This ancient praclice of waging law is now much diſ-, 
uſed, ſince actions of debt are turn'd-into actions upon the 
caſe, by which . e eee 
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Ficrionx, or feigned conſtruction of the law, is 
when in a ſimilitudigary and colourable way the 
law conſtrueth a thing otherwiſe than it is in truth: And 
therefore fiction were, formerly. termed: an abuſe of our 
uu; but have. been 3 long en neceſſary, and 
allowed of in ſeveral caſes. x 
As a common recoyery is. fi juris, or a formal 0 
for the docking of an eſtate-tail, c. that was contrived, 
when thoſe eſtates came to. be inconvenient, and could 
not be altered for any good end or purpoſe. 5 | 
The ſeiſin of the conuſee in a fine, is alſo but Alen | 
of law, it being only an invented farm. of conveyance ta 
paſs eſtates: And in the adtion of-gjeQtment, there is 
both a ſictitious Teaſe to try the title, and W 
ejector 
Likewiſe if a bond is made at à place beyond ſea, it 
may be pleaded to be done there in Iington in the county 
of Middleſex, by 6Qtion of *. * we gs 
here, c. 1 Co. In. gf | 
But the law ought: not in ee 0 of: dias 
where it may be otherwiſe really ſatisfied ; and there is ta 


he equity and. poſſibility in every legal 6Qion. - 


And it is obſerved, that no figion ſhould. unlawfolly 
work any damage, or injury to another. 10 Rey. 
| 2. InTenodwent, 


N 4  Gag7 een awd 
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RU ar 1 in our law, ſignißes the „ 
ing, intention. and true meaning of a thing; which ſup- 
plies what is not fully expreſſed or apparent. 

Zo that where a thing is doubtful, iatendment may make 

it out; likewiſe"! n aay. things ſhall be intended after a 

verdict, ia a cauſe; but intenment cannot ſupply the 

want of certainty in a charge laid in an indiQtment for 

ny crime, Sc. Which my expreſsſy found. 2 

Hatulins. 6 | 

A thing may be chef ended by ſomething that 

goes before or follows it; and where in a ſuit an indif- 
ferent conſtruQion may beat two intendments, it is a err 
in law to rake it ſtrongly againſt the plaintiſt. 
Ina cafe a pet ſon be bound by bond to anacker, and it is 
not expreſſed to whom the money ſhall 'be paid, or even 
if Taid to the obligor, the law will intend it to nn 
to the obligee, who lent it. 

And where no time of payment-is limiced, be "VE in- 
tends that the money is to be Paid immediately. 2 Lilly. 
In deeds and contracts, the intent of parties is much 

regarded by the law; yet it ſhall not take place againſt 
the direct rules of law: And in conveyance of eſtates, our 
law does not admit them regulatly to paſs by intendmene | 
and implication. 

| Tho' in deviſes of lands, they are allowed with . 
reſtrictions, chat is to ſay, vbere the deviſee muſt neceſ- 
farily-bave the thing deviſed by the will, 1 no e 
perſon Whatſoever can have it. Vaughan. 

No intendment or implication ſhall babe aguitſt 
an eſtate limited by expreſs words, to drown the fame.” 

3. PkeESUMPTHoN, denotes in law an opinion or belief 
of 1 ſo 1 as to ent 1 E n evidence 
* | [19:47 10 e 
; arne 1 Where 


- 
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Where all the witneſſes to a deed of ſeoffuient or other 
conveyance of lands are dead, there violent preſumption, 
which ſtands ſor a proof, is continual and quiet poſ- 

$&ſſion. - 

I wherea def:ndant pleads payment to a bond, the 
debt appears by the bond to have been of a very long 
ſtanding, and no demand can be proved to have been 
made, nor intereſt paid for many years; it ſhall be pre- 
ſumed that the bond is paid, though the plaintiff has 1 it in 
cuſtody. 1 Cv. Inft. 

Alſo if rent be in arrear for twenty years or apa 
and the landlord does give a receipt ſor the laſt year's 
rent due, tis in our Jaw preſumed that all the reſt” is we 
tified. by 

And fo in ſome other inſtances, tho preſumption is 
what may be doubted of, yet it ſhall be accounted trve, 
if the contrary be not proved. 

Tu a criminal caſe, if a perſon is found killed in 77 
houſe, and at the ſame time a man is ſeen © to come our 
thereof with a bloody ſword or kniſe, and no other perſon 

was then in the Houſe ; this is a violent pre ſuniption 
which will be admitted for evidence, that that man was 
the murderer. _ Sake 1 

But here a precaution is given, ne on fuck N 

tive or circumſtantial evidence, without the. proof, by 
LS the court Me not to Judge ba ly. 1 * ang 
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222. OFFENCES AGAINST THE 


v4 


"Offences egainſt the Public Peace. 


* 


Ria, 38 and ln aſſemblies. 4 riot is a tu- 
tuluous diſturbance of the peace, by three perſons or 
more aſſembling together of their own authority, with an 
intent mutually to affift one another againſt any who ſhall 
oppoſe them in the execution of ſome enterpriſe of a pri- 
vate nature, and afterwards actually executing the ſame in 
a violent and turbulent manner, to the terror of the peo- 

ple, whether the act intended were of itſelf awful or un- 
lawful. A rout is a diſturbance of the peace, by perſons 
aſſenibling together with an intention to do a thing, which 
if it be executed will make them rioters, and actually 
making a motion towards the execution thereof. An un- 
ful aſſembly is a diſturbance of the peace, by perſons 
barely aſſembling together with! an intention to do a thing, 
which if it were executed would make them rioters, but 
neither actually executing it, nor making a motion towards 
the execution of it; and indeed any meeting whatſoever, 
of great numbers of people, with fuch circuniſtances of 
terror as cannot but endanger the public peace, and raiſe 
fears and jealouſies among the king's ſubjeQs, ſeems to be 
an ublawful aſſembly. Theſe offences are in general 
| puniſhed as <a fine and: 4.3 ſonment, and ſome- 
times by pillory. 1. Hawk, P. C. 297. Pultn, 25. 
Comp. 61. Dalton, — 1. Hawk. P. C. 298. 2. Roll. 
Ab, 208. 

By 1. Geo. 1. c. 5, if any twelve perſons areunlawfully 
aſſembled, to the diſturbance of the public peace, and 
any. one juſtice of the peace, ſheriff, under ſheriff, or 
_ mayor, of a town, thall think proper to command them by 

| proclamation 


%% TE TO Ca 


5 
5 


n e n cad they contemn Ane 


and continue together for one hour aſterwards, ſuch con- 
temmpt is felony <vithout tlergy. 

By x Geo. 1. e. g. .. 2. and if the reading of che pro- 
clamation be by force oppoſed, or the reader be in an 
manner wilfully hindered -from the reading it, ſuch op- 
poſers and hinderers are felons without clergy. B+: 
Dy 1 Ges. 1. 5. if any perſons unlawfully, notoriouſ- 
ly, and tumultyouſly aſſembled together, to the diſturbance 
of the public peace, ſhall unlawſully, and with force, de- 


moliſn or pull down, or begin to demoliſh or pull down, 


avy church, chapel, or building for religious worſhip, - 


certified and regiſtered purſuant to the Toleration Act, or 


any dwelling houſe, barn, ſtable, or other out- houſe, they 


| ſhall.be aljudged felons without clergy, 1 Will u. 


c. 18. 
By 9. Geo. 3. c. 29. is have e 1 Geo. 1 
is extended to any wind ſaw-mill, or other wind-mill, 
or any water- mill or other mill, an the works heren, 
reſpectively belonging. F 
By 13. Gar. 2. c. 8. not more Fe 
de ſigned to any petiias to the king, ar either houſe of 
parliament, for any aheration in church or ſtate, unleſs 


| ſigned by three juſticey, ur the majority of the grand jury, 


or in London, * the eee 
council. 


dee! du By. 9. Ge. 1. e. 227 ta bet 
armed in any open place, by day or night, with faces 


| blackened or otherwiſe diſguiſed, or being ſo diſguiſed, to 


hunt, wound, kill, or fel; any deer, or to rob a 
or ſteal fiſh, is ſelony wiiſlout clergy, 1 Hai. P. C. 1886. 
Forcible entry or detainer. M common law, a man diſ- 


ſeiſen uf [ſands or tencan -nes Might lawfull gain poſſeſſion 
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| by force, unleſs his right of entry was gone by negleRing 


to enter in proper time; but this being found by experience 
to be very prejudicial to the public peace, it was'thought 


| neceſſary to reſtrain all perſons from the uſe of ſuch vio- 


Jent methods of doing themſelves juſtice, ſo that the only 
entry now allowed-by law is a peaceable one. By 5. Rich. 
2. e. 8, all forcible entries are-puniſhed' with impriſonment 


and ranſom. And by 8. Her.'6. c. 9. 31. Elie. e. 11. 


21, Jar. 1. c. 15. upon any forcible entry, or forcible de. 
tainer after peaceable entry, u juſtice of the peace may 
record the force on his own view and commit the offender, 
or may ſummon a jury to try the fact, and reſtore the po- 


ſeſſion. 1 Hark. P. C. 274. r od „ 


Cromp. 70. Co. Lit. 134. | | 
Riding armed. By 2. Edw. 3. od pats aver 


{mall, ſhall go or ride armed, by night or by day, with 


dangerous or unuſual weapons terrifying the good * 
of the land. 1 Hawh. P. C. 266. 4 Bl. Com: 149. 


A challenge to fight, although not an actual — 


L 3 the peace, yet, as it tends to provoke and excite others to 
break it, is an indictable offence, and men fine 


2 
Libels alſo tend to a breach of the une 


eee and perhaps to bloodſhed, 


and are therefore indiQable.. This offence maybe puniſh- 
ed by fine, impriſonment, and pillory. 4 Bl. Com. 150. 
1. Hawk. P. C. 352. 5 Co. 125. Salk, ons Ld. 1. 
> oe . 403. 4 b 
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